CONDITIONAL SALE AGREEMENT
Dated as of July 15, 1971

among

ITEL LEASING DEVELOPMENT, INC,,

FIRST WESTERN BANK AND TRUST COMPANY,
as Trustee,

and

ELGIN, JOLIET AND EASTERN RAILWAY COMPANY,

as Lessee.

[Covering 200 55-ton Center Dump Hopper Cars]




CONDITIONAL SALE AGREEMENT dated as of July 15, 1971,
among ITEL Leasine DrveLopmeNT, INc., a Delaware corporation
(hereinafter called the Vendor or Builder, as more particularly set
forth in Article 24 hereof), Evrcin, JoLieT AxD Eastern Rammway CoM-
PANY, an Indiana and Illinois corporation (hereinafter called the Guar-
antor or the Lessee) and FirsT WesTERN BaNk anDp TrusT CoMPANY, &
California banking corporation (hereinafter called the Vendes), as
Trustee under a Trust Agreement dated as of July 1, 1971 (hereiaafter
called the Trust Agreement), with The First National Bank of Saint
Paul.

Waereas, the Builder agrees to construct, sell and deliver to the
Vendee, and the Vendee agrees to purchase, the hopper cars described
in Annex A hereto (hereinafter called the Equipment); and

WHEREas, the Vendee is executing a lease of the Equipment as of
the date hereof to the Lessee in substantially the form annexed hereto
as Annex B (hereinafter called the Lease) and the Guarantor is willing
to gnarantee to the Vendor the due and punctual payment of all sums
payable by, and the due and punctual performance of all other obliga-
tions of, the Vendee under this Agreement and has joined in' this Agree-
ment for the purpose of setting forth the terms and conditions of such
guaranty and making certain further agreements as hereinafter set
forth;

Now, THEREFORE, in consideration of the mutual promises, cove-
nants and agreements hereinafter set forth, the parties hereto do hereby
agree as follows:

ArticLe 1. Law Governing. The terms of this Agreement and
all rights and obligations hereunder shall be governed by the laws of
the State of New York; provided, however, that the parties shall be
entitled to all rights conferred by Section 20¢ of the Interstate Com-
merce Act and such additional rights arising out of the filing, record-
ing or deposit hereof, if any, and of any assignment hereof as shall be
conferred by the laws of the several jurisdictions in which this Agree-
ment or any assignment hereof shall be filed, recorded or deposited.
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ArticLe 2. Construction and Sale. Pursuant to this Agreement,
the Builder shall construct the Equipment at its plant set forth in
Annex A hereto, and will sell and deliver to the Vendee, and the Vendee
will purchase from the Builder and accept delivery of and pay for as
hereinafter provided), the Equipment, each unit of which shall be con-
structed in accordance with the specifications referred to in Annex A
hereto and in accordance with such modifications thereof as may be
agreed upon in writing between the Builder, the Vendee and the Guar-
antor (which specifications and modifications, if any, are hereinafter
called the Specifications). The design, quality and component parts of
each unit of the Equipment shall conform, on the date of completion of
manufacture of each thereof, to the requirements of the Department
of Transportation (and any administration, division or agency thereof)
and the Interstate Commerce Commission and to specifications recom-
mended by the Association of American Railroads reasonably inter-
preted as being applicable to railroad equipment of the character of
such units of the Equipment.

ArticLe 3. Imspection and Delivery. The Builder will deliver the
units of the Equipment to the Vendee in such lots and at such times
as the Builder shall determine and at the place or places within the
United States of America specified in Annex A hereto, freight charges,
if any, prepaid, in accordance with the delivery schedule set forth in
Annex A hereto.

The Builder’s obligation as to time of delivery is subject, however,
to delays resulting from causes beyond the Builder’s reasonable control,
including but not limited to acts of God, acts of government such as
embargoes, priorities and allocations, war or war conditions, riot or
civil commotion, sabotage, strikes, differences with workmen, accidents,
fire, flood, explosion, damage to plant, equipment or facilities, delays in
receiving necessary materials or delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this Article 3, any
Equipment not delivered, accepted and settled for pursuant to Article
4 hereof on or before the Cut-Off Date, as therein defined, shall be
excluded herefrom. If any Equipment shall be excluded from this
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Agreement pursuant to the immediately preceding sentence, the parties
to this Agreement shall execute an agreement supplemental hereto
limiting this Agreement to the Equipment not so excluded herefrom.

During construction, the Equipment shall be subject to inspection
and approval by the authorized inspectors of the Vendee and the
Builder shall grant to such authorized inspectors reasonable access
to its plant. The Builder agrees to inspect, or to cause to be inspected,
all materials used in the construction of the Equipment in accordance
with standard quality control practices. Upon completion of each unit
or of a number of units of the Equipment, such unit or units shall be
presented to an inspector of the Vendee for inspection at the place speci-
fied for delivery of such unit or units, and if each such unit econforms
to the Specifications, requirements and standards applicable thereto,
such inspector or an authorized representative of the Vendee shall
execute and deliver to the Builder a certificate of acceptance (Lerein-
after called the Certificate of Acceptance) stating that such unit or
units have been inspected and accepted on behalf of the Vendee »n the
date of such Certificate of Acceptance and are marked in acco-dance
with Article 10 hereof; provided, however, that the Builder shall not
thereby be relieved of its warranties set forth or referred to in Article
14 hereof.

On delivery by the Builder and acceptance by the Vendee of each
such unit hereunder at the place specified for delivery, the Builder
shall have no further responsibility for, nor bear any risk of, any
damage to or the destruction or loss of such unit; provided, however,
that the Builder shall not thereby be relieved of its warranties set
forth or referred to in 'Article 14 hereof. The Builder and the Guar-
antor represent and warrant to, and agree with, the Vendee that no
unit of the Equipment will be used by the Guarantor or any other per-
sons unless the same shall first be duly subjected to this Agreement and
the Lease.

ArticLe 4. Purchase Price and Payment. The base price per
unit of the Equipment is set forth in Annex A hereto. Such base price
is subject to such increase or decrease as is agreed to by the Builder,
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the Vendee and the Guarantor. The term “Purchase Price” as used
herein shall mean the base price as so increased or decreased. If on
the Closing Date (as hereinafter defined in this Article 4), the aggre-
gate of the Invoiced Purchase Prices (as hereinafter defined in this
Article 4) for which settlement has theretofore or is then being made
under this Agreement would, but for the provisions of this sentence,
exceed $1,044,570.31 (or such higher amount as the Vendee may at
its option agree to), the Builder (and any assignee of the Builder),
the Guarantor and the Vendee will enter into an agreement excluding
from this Agreement such unit or units of Equipment, then proposed
to be settled for and specified by the Vendee, as will reduce such
aggregate Invoiced Purchase Prices under this Agreement to not
more than $1,044,570.31 (or such higher amount as aforesaid).

The Equipment shall be settled for in groups of units of the Equip-
ment delivered to and accepted by the Vendee, each group to consist
of not less than 50 hopper cars, except that the final group shall consist
of the remainder of the Equipment (each such group being hereinafter
called a Group). The term “Closing Date” with respect to any Group
shall mean such date (not earlier than October 1, 1971 and not later
than March 15, 1972, such later date being herein called the Cut-
Off Date), occurring not less than seven business days nor more than
ten business days following presentation by the Builder to the Vendee
of the invoice and the Certificate or Certificates of Acceptance for the
Group and written notice thereof by the Builder to the Guarantor, as
shall be fixed by the Guarantor by written notice delivered to the
Vendor at least five business days prior to the Closing Date designated
therein. The term “business days” as used herein means calendar days,
excluding Saturdays, Sundays and any other day on which banking
institutions in New York, New York are authorized or obligated to
remain closed.

The Vendee hereby acknowledges itself to be indebted to the
Vendor in the amount of, and hereby promises to pay, in immediate
New York or Federal funds to the Vendor at such place as the
Vendor may designate, the Purchase Price of the Fquipment, as
follows:

(a) On each Closing Date with respect to each Group (i) an
amount equal to 20% of the aggregate Purchase Price of such
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Group plus (ii) the amount by which (x) 80% of the Purchase
Price of all units of the Equipment covered by this Agreement
for which settlement has theretofore and is then being made, set
forth in the invoice or invoices therefor (said invoiced prices being
herein called the Invoiced Purchase Prices), exceeds (y) the sum
of $835,656.25 and any amount or amounts previously paid or pay-
able with respect to the Invoiced Purchase Prices pursuant to this
clause (ii) of this subparagraph (a); and

(b) In 39 consecutive quarter-annual instalments, as herein-
after provided, an amount equal to the aggregate Purchase Price
of the units of Equipment for which settlement is then being made,
less the aggregate amount paid or payable with respect thereto
pursuant to subparagraph (a) of this paragraph.

The instalments of the portion of the Purchase Price payable pur-
suant to subparagraph (b) of the preceding paragraph (said portion
of the aggregate Purchase Price for such Equipment being herein
called the Conditional Sale Indebtedness) shall be payable on each
March 15, June 15, September 15 and December 15, commencing March
15, 1972, to and including September 15, 1981 (or if any such date is
not a business day on the next preceding business day), each such date
being hereinafter called a Payment Date. The unpaid balance of the
Conditional Sale Indebtedness shall bear interest from the Closng
Date in respect of which such indebtedness was incurred at the rate
of 8.625% per annum and such interest shall be payable, to the extent
accrued, on December 15, 1971, and on each Payment Date thereafter.
The principal amount of Conditional Sale Indebtedness payable on each
of the 39 quarter-annual Payment Dates shall be caleulated on such a
basis that the aggregate of the principal and interest payable on euch
of the 39 quarter-annual Payment Dates shall be substantially equal
and such 39 instalments of principal and interest will completely amor-
tize the Conditional Sale Indebtedness. The Vendee will furnish to
the Vendor and the Guarantor promptly after each Closing Date a
schedule, in such number of counterparts as shall be requested by the
Vendor, showing the respectivve amounts of principal and interest pay-
able on each Payment Date.

Interest under this Agreement shall be determined on the basis of
a 360-day year of twelve 30-day months.
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The Vendee will pay interest, to the extent legally enforceable, at
the rate of 9.625% per annum upon all amounts remaining unpaid after
the same shall have become due and payable pursuant to the terms
hereof or such lesser amount as shall be legally enforceable, anything
herein to the contrary notwithstanding.

All payments provided for in this Agreement shall be made in
such coin or currency of the United States of America as at the time
of payment shall be legal tender for the payment of public and private
debts. Except as provided in Article 7 hereof, the Vendee shall not
have the privilege of prepaying any portion of the Conditional Sale
Indebtedness prior to the date it becomes due.

The parties hereto contemplate (subjeet to the limitations set forth
in the first paragraph of this Article 4) that the Vendee will furnish that
portion of the Purchase Price for the Equipment as is required under
subparagraph (a) of the third paragraph of this Article 4 and that an
amount equal to the balance of such Purchase Price shall be paid to the
Builder by an assignee of the Builder’s right, title and interest under
this Agreement pursuant to an Agreement and Assignment between the
Builder and United States Trust Company of New York, as Agent (such
Agreement and Assignment being hereinafter called the Assignment
and such Trust Company being herein called the Assignee or the Vendor
as indicated in Article 24 hereof).

Tt is agreed that the obligation of the Vendee to pay to the Vendor
any amount required to be paid pursuant to subparagraph (a) of the
third paragraph of this Article 4 with respect to the Equipment is
specifically subject to the fulfillment, on or before the Closing Date, of
the following conditions (any of which may be waived by the Vendee):

(a) the Assignee shall have paid or caused to have been paid
to the Builder the amounts contemplated to be paid by it as pro-
vided in the preceding paragraph of this Article 4 and in Section 6
of the Assignment and the documents required by Section 6 of the
Assignment shall have been delivered;

(b) no event of default of the Guarantor specified herein or
Event of Default of the Lessee under the Lease, nor any event
which the lapse of time and/or demand provided for herein or in
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the Lease would constitute such an event of default or Event of
Default, shall have occurred and be continuing; and

(¢) the Vendee shall have received (i) the opinion of ecunsel
required by § 15 of the Lease and (ii) such other documents as the
Vendee may reasonably request.

Notwithstanding any other provision of this Agreement (including, but
not limited to, any provision of Articles 16 and 17 hereof), it is under-
stood and agreed by the Vendor that the liability of the Vendee for all
payments to be made by it under and pursuant to this Agreement, with
the exception only of the payments to be made pursuant to subpara-
graph (a) of the third paragraph of Article 4 hereof, shall not exceed
an amount equal to, and shall be payable only out of, the “income and
proceeds from the Equipment”, and such payments shall be made by
the Vendee only to the extent that the Vendee or any assignee cf the
Vendee shall have actually received sufficient “income or proceeds from
the Equipment” to make such payments. Except as provided in the
next preceding sentence, the Vendor agrees that the Vendee in its
capacity as trustee and the trust in respect of which the Vencee is
acting as trustee shall have no personal liability to make any payrients
under this Agreement whatsoever except from the “income and pro-
ceeds from the Equipment” to the extent actually received by the
Vendee or any assignee of the Vendee as above provided. In add ition,
the Vendor agrees and understands that the Vendee (i) makes no
representation or warranty, and is not responsible for, the due execu-
tion, validity, sufficiency or enforceability of the Lease (or any docu-
ment relative thereto) or of any of the Lessee’s or the Guarantor’s
obligations thereunder and (ii) shall have no obligation, duty or other
liability whatsoever to see to or be responsible for the performance or
observance by the Lessee or the Guarantor of any of their agreements,
representations, indemnities, obligations or other undertakings under
the Lease; it being understood that as to all such matters the Vendor
will look solely to the Vendor’s rights under this Agreement against
the Guarantor and the Equipment and to the Vendor’s rights under the
Lease against the Lessee, the Guarantor and Equipment. As used
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herein the term “income and proceeds from the Equipment” shall mean
(i) if one of the events of default specified in Article 16 hereof shall
have occurred and while it shall be continuing, so much of the follow-
ing amounts as are indefeasibly received by the Vendee or any assignee
of the Vendec at any time after any such event and during the continu-
ance thereof: (a) all amounts of rental and amounts in respect of
Casualty Occurrences (as hereinafter defined in Article 7 hereof) paid
for or with respect to the Equipment pursuant to the Lease and (b)
any and all payments or proceeds received by the Vendee or any as-
signee of the Vendee under the Lease or for or with respect to the
Equipment as the result of the sale, lease or other disposition thereof
and after deducting all costs and expenses of such sale, lease or other
disposition, and (ii) at any other time, only that portion of the amounts
referred to in the foregoing clauses (a) and (b) as are indefeasibly
received by the Vendee and as shall equal the portion of the Condi-
tional Sale Indebtedness (including prepayments thereof required in
respeet of Casualty Occurrences) and/or interest thereon due and
payable on, or within six days after, the date such amounts received by
the Vendee or any assignee of the Vendee were required to be paid to it
pursuant to the Lease or as shall equal any other payments then due
and payable under this Agreement; it being understood that “income
and proceeds from the Equipment” shall in no event include amounts
referred to in the foregoing clauses (a) and (b) which were received
by the Vendee or any assignee of the Vendee prior to the existence of
such an event of default which exceeded the amounts required to dis-
charge that portion of the Conditional Sale Tndebtedness (including
prepayments thereof required in respect of Casualty Occurrences)
and/or interest thereon due and payable on, or within six days after,
the Pavment Date corresponding to the date on which amounts with
respect thereto received hy the Vendee or any assignee of the Vendee
were Tequired to be paid to it pursuant to the Lease or which exceeded
any other payments due and payable under this Agreement at the
time such amounts were payable under the Lease. Tt is further specifi-
cally understood and agreed that nothing contained herein limiting
the lability of the Vendee shall derogate from the right of the Vendor
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to proceed against the Kquipment or the Guarantor as provided for
herein for the full unpaid Purchase Price of the Equipment and interest
thereon. Notwithstanding anything to the contrary contaired in
Article 16 hereof, the Vendor agrees that in the event it shall obtain
a judgment against the Vendee for an amount in excess of the amounts
payable by the Vendee pursuant to the limitations set forth in this
paragraph, it will, accordingly, limit its execution of such judgment
to such amount.

Arricte 5. Title to the Equipment. The Vendor shall and hereby
does retain the full security title to and property in the Fquipment
until the Vendee shall have made all its payments under this Agree-
ment and shall have kept and performed all its agreements herein
contained, notwithstanding any provision of this Agreement limiting
the liability of the Vendee and notwithstanding the delivery of the
Equipment to and the possession and use thereof by the Vendee and
the Guarantor as provided in this Agreement. Any and all adclitions
to the Kquipment and any and all parts installed on and additions and
replacements made to any unit of the Equipment shall constitute acces-
sions to the Jquipment and shall be subject to all the terms and
conditions of this Agreement and included in the term “Equipment” as
used in this Agreement,

Except as otherwise specifically provided in Article 7 hereof, when
and only when the Vendor shall have been paid the full indebtedness
in respect of the Purchase Price of the Equipment, together with
interest and all other payments as herein provided, and all the Vendee’s
obligations herein contained shall have been performed, absolute right
to the possession of, title to and property in the Equipment shall pass
to and vest in the Vendee without further ‘transfer or action on the
part of the Vendor. However, the Vendor, if so requested by the Ven-
dee at that time, will (a) execute a bill or bills of sale for the Equip-
ment transferring its title thereto and property therein to the Vendee,
or upon its order, free of all liens, seeurity interests and other
encumbrances created or retained herebv and deliver such bill or
bills of sale to the Vendee at its address referred to in Article 29
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hereof, (b) execute and deliver at the same place, for filing, recording
or depositing in all necessary public offices, such instrument or instru-
ments in writing as may be necessary or appropriate in order then to
make clear upon the public records the title of the Vendee to the
Equipment and (c) pay to the Vendee any money paid to the Vendor
pursuant to Article 7 hereof and not theretofore applied as therein
provided. The Vendee hereby waives and releases any and all rights,
existing or that may be acquired, in or to the payment of any penalty,
forfeit or damages for failure to execute and deliver such bill or bills
of sale or instrument or instruments or to file any certificate of pay-
ment in compliance with any law or statute requiring the filing of the
same, except for failure to execute and deliver such bill or bills of
sale or instrument or instruments or to file such certificate within a
reasonable time after written demand by the Vendee.

Agrticte 6. Tazes. All payments to be made by the Vendee
hereunder will be free of expense to the Vendor for collection or other
charges and will be free of expense to the Vendor with respect to the
amount of any local, state, federal or foreign taxes (other than net
income taxes, gross receipts taxes [except gross receipts taxes in the
nature of or in lien of sales, use or rental taxes], franchise taxes
measured by net income based upon such receipts, excess profits taxes
and similar taxes) or license fees, assessments, charges, fines or pen-
alties (all such expenses, taxes, license fees, assessments, charges,
fines and penalties being hereinafter called impositions) hereafter
levied or imposed upon or in connection with or measured by this
Agreement or any sale, rental, use, payment, shipment, delivery or
transfer of title under the terms hereof, all of which impositions the
Vendee assumes and agrees to pay on demand in addition to the
Purchase Price of the Equipment. The Vendee will also pay promptly
all impositions which may be imposed upon the Equipment delivered
to it or for the use or operation thereof or upon the earnings arising
therefrom or upon the Vendor solely by reason of its ownership thereof
and will keep at all times all and every part of the Equipment free
and clear of all impositions which might in any way affect the title
of the Vendor or result in a lien upon any part of the Equipment;
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provided, however, that the Vendee shall be under no obligation to pay
any impositions of any kind so long as it is contesting in good faith
and by appropriate legal proceedings such impositions and the non-
payment thereof does not, in the opinion of the Vendor, adversely
affect the title, property or rights of the Vendor in or to the Equip-
ment or otherwise under this Agreement. If any impositions shall
have been charged or levied against the Vendor directly and paid by
the Vendor, the Vendee shall reimburse the Vendor upon presentation
of an invoice therefor, and any amounts so paid by the Vendor shall
be secured by and under this Agreement; provided, however, that the
Vendee shall not be obligated to reimburse the Vendor for any imyosi-
tions so paid unless the Vendor shall have been legally liable with
respect thereto (as evideneed by an opinion of counsel for the Vencor)
or unless the Vendee shall have approved the payment thereof.

ArticLe 7. Maintenance and Repair; Casualty Occurrences; In-
surance. The Vendee agrees that, at its own cost and expense, it “vill
maintain and keep each unit of the Equipment in good order and
repair.

In the event that any unit of the Equipment shall be or beccme
worn out, lost, stolen, destroyed, or, in the reasonable opinion of the
Vendee, irreparably damaged, from any cause whatsoever or taken
or requisitioned by condemnation or otherwise (such oceurrences be'ng
herein called Casualty Occurrences), the Vendee shall, promptly after
it shall have determined that such unit has suffered a Casualty Occur-
rence, cause the Vendor to be fully informed in regard thereto. On
the next succecding Payment Date, the Vendee shall pay to the Venclor
a sum equal to the Casualty Value (as hereinafter defined in this
Article 7) of such unit suffering a Casualty Occurrence as of the date
of such payment and shall file, or canse to be filed, with the Vendor a
certificate setting forth the Casualty Value of such unit. Any money
paid to the Vendor pursuant to this paragraph shall be applied to pre-
pay the Conditional Sale Indebtedness and the Vendee will prompily
furnish to the Vendor and the Guarantor a revised schedule of pay-
ments of principal and interest thereafter to be made, in such number
of counterparts as the Agent may request, calculated, as provided in
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the fourth paragraph of Article 4 hereof, so that the remaining pay-
ments shall be substantially equal.

Upon payment by the Vendee to the Vendor of the Casualty Value
of any unit of the Equipment having suffered a Casualty Occurrence,
absolute right to the possession of, title to and property in such unit
shall pass to and vest in the Vendee, without further transfer or action
on the part of the Vendor, except that the Vendor, if requested by the
Vendee, will execute and deliver to the Vendee, at the expense of the
Vendee, an appropriate instrument confirming such passage to the
Vendee of all the Vendor’s right, title and interest in such unit, in
recordable form, in order that the Vendee may make clear upon the
public records the title of the Vendee to such unit.

The Casualty Value of each unit of the Equipment suffering a
Casualty Oceurrence shall be deemed to be that portion of the original
Purchase Price thereof remaining unpaid on the date of which such
Casualty Value shall be determined (without giving effect to any pre-
payment or prepayments theretofore made under this Article 7), plus
interest accrued thereon but unpaid as of such date. For the purpose
of this paragraph, each payment of the Purchase Price in respect of
Equipment made pursuant to Article 4 hereof shall be deemed to be
a payment on each unit of the Equipment in like proportion as the
original Purchase Price of such unit bears to the aggregate original
Purchase Price of the Equipment.

The Guarantor will at all times prior to the payment of the full
indebtedness in respect of the Purchase Price of the Equipment,
together with interest thereon and all other payments required hereby,
at its own expense, self-insure or cause to be carried and maintained
insurance in respect of the Equipment at the time subject hereto, and
public liability insurance, in amounts and against risks customarily
insured against by railroad companies on similar equipment, and in
any event in amounts and against risks comparable to those insured
against by the Guarantor on equipment owned by it. In the event that
such insurance is carried, such insurance shall be payable to the Ven-
dor, the Vendee and the Guarantor as their interests may appear.

1t is further understood and agreed that any insurance proceeds
received by the Vendor in respect of units suffering a Casualty Occur-
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rence shall be deducted from the amounts payable by the Vendee
to the Vendor in respect of Casualty Occurrences pursuant to the
second paragraph of this Article 7. If the Vendor shall receive any
other insurance proceeds in respect of insurance carried in respect of
such units suffering a Casualty Occurrence after the Vendee shall have
made payments pursuant to this Article 7 without deduction for such
insurance proceeds, the Vendor shall pay such insurance proceeds to
the Vendee. All proceeds of insurance, if any, carried on any unit or
units of Equipment not suffering a Casualty Occurrence shall be paid
to the Vendee upon proof satisfactory to the Vendor that any damage
to such unit in respect of which such proceeds were paid has been fully

repaired.

ArticLe 8. Obligations of Guarantor. The Guarantor, for value
received, hereby unconditionally guarantees to the Vendor by endcrse-
ment (through its execution hereof) the due and punctual payment of
that portion of the Purchase Price of the Equipment payable pursuant
to subparagraph (b) of the third paragraph of Article 4 hereof and
interest thereon, and the due and punctual performance of all obliga-
tions of the Vendee under this Agreement and unconditionally guaran-
tees to the Vendor that all sums payable by the Vendee under this
Agreement (except for the sums payable by the Vendee pursuant to
subparagraph (a) of the third paragraph of Article 4 hereof), will be
promptly paid when due, together with interest thereon as herein
provided, whether at stated maturity or by declaration or otherwise,
and in case of default by the Vendee in any such obligations or pay-
ments the Guarantor agrees punctually to perform or pay the same,
irrespective of any enforcement against the Vendee of any of the
rights of the Vendor hereunder.

The Guarantor hereby agrees that its obligations hereunder shall
be unconditional (and shall not be subject to any defense, setoff,
counterclaim or recoupment whatsoever), irrespective of the genuine-
ness, validity, regularity or enforceability of this Agreement or any
other circumstance which might otherwise constitute a legal or equitable
discharge of a surety or guarantor and irrespective of the last para-
graph of Article 4 hereof or any other circumstances which might
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otherwise limit the recourse of the Vendor to the Vendee. The Guaran-
tor hereby waives diligence, presentment, demand of payment, protest,
any notice of any assignment hereof in whole or in part or of any
defanult hereunder and all notices with respect to this Agreement and
all demands whatsoever hereunder. No waiver by the Vendor of any
of its rights hereunder and no action by the Vendor to enforce any of
its rights hereunder or failure to take, or delay in taking, any such
action shall affect the obligations of the Guarantor hereunder.

In the event that the Guarantor shall make any payments to the
Vendor on account of its guaranty hereunder, the Guarantor hereby
covenants and agrees that it shall not acquire any rights, by subroga-
tion or otherwise, against the Vendee or with respect to any of the
units of the Mquipment by reason of such payments, all such rights
being hereby irrevocably released, discharged and waived by the Guar-
antor; provided, however, that after the payment by the Guarantor to
the Vendor of all sums payable under this Agreement, the Guarantor
shall, by subrogation, be entitled to the rights of the Vendor against
the Vendee by reason of such payment, to the extent, but only to the
extent, that the Vendee has received “income and proceeds from the
Equipment” (as defined in Article 4 hereof) and has not applied
amounts equal to such income and proceeds to the payment, in accord-
ance with this Agreement and subject to the limitations eontained in
the last paragraph of said Article 4, of sums payable by the Vendee
to the Vendor hereunder.

ArtioLe 9. Reports and Inspections. On or before March 31 in
each year, commencing with the year 1972, the Vendee shall cause to be
furnished to the Vendor an accurate statement (a) setting forth as at
the preceding December 31 the amount, deseription and numbers of all
units of the Equipment that have suffered a Casualty Occurrence during
the preceding calendar year (or since the date of this Agreement in
the case of the first such statement) and such other information regard-
ing the condition and state of repair of the Equipment as the Vendor
may reasonably request and (b) stating that, in the case of all Equip-
ment repaired or repainted during the period covered by such state-
ment, the numbers and markings required by Article 10 hereof have
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been preserved or replaced. The Vendor shall have the right, by its
agents, to inspect the Equipment and the Guarantor’s records with
respect thereto at such reasonable times as the Vendor may request
during the term of this Agreement.

ArticLe 10. Marking of Equipment. The Vendee will cause each
unit of the Equipment to be kept numbered with its identifying num-
ber as set forth in Annex A hereto, or, in the case of Equipment not
there listed, such identifying number as shall be set forth in any
amendment or supplement hereto extending this Agreement to cover
such Equipment, and will keep and maintain, plainly, distinetly, per-
manently and conspicuously marked on each side of each unit, in let-
ters not less than one inch in height, “United States Trust Conipany
of New York—Agent, Security Owner” or other appropriate words
designated by the Vendor, with appropriate changes thereof and addi-
tions thereto as from time to time may be required by law in orcer to
protect the Vendor’s title to and property in the Equipment ard its
rights under this Agreement. The Vendee will not permit any such
unit to be placed in operation or exercise any control or dominion over
the same until such name and words shall have been so marked on both
sides thereof and will replace or will cause to be replaced proraptly
any such name and words which may be removed, defaced or destroyed.
The Vendee will not permit the identifying number of any unit of the
Equipment to be changed except in accordance with a statement of new
number or numbers to be substituted therefor, which statement pre-
viously shall have been filed with the Vendor and filed, recorded and
deposited by the Vendee in all public offices where this Agreement shall
have been filed, recorded and deposited.

Except as provided in the immediately preceding paragraph, the
Vendee will not allow the name of any person, association or corpora-
tion to be placed on any unit of the Equipment as a designation that
might be interpreted as a claim of ownership; provided, however, that
the Vendee may allow the Equipment to be lettered with the names or
initials or other insignia customarily used by the Guarantor or its
affiliates on railroad equipment used by them of the same or a similar
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type for convenience of identification of the rights of the Guarantor or
its affiliates to use the Equipment as permitted under the Lease.

ArticLe 11, Compliance with Laws and Rules. During the term
of this Agreement, the Vendee will comply, and will cause every lessee

or user of the Equipment to comply, in all respects (including, without
limitation, with respect to the use, maintenance and operation of the
Equipment) with all laws of the jurisdictions in which its or such les-
see’s or user’s operations involving the Kquipment may extend, with
the interchange rules of the Association of American Railroads and
with all lawful rules of the Department of Transportation and any
administration, division or agency thereof, the Interstate Commerce
Commission and any other legislative, executive, administrative or
judicial body exercising any power or jurisdiction over the Kquipment,
to the extent that such laws and rules affect the title, operation or
use of the Equipment, and in the event that such laws or rules
require any alteration of any unit of the Equipment, or in the event
that any equipment or appliance on any such unit shall be required to
be changed or replaced, or in the event that any additional or other
equipment or appliance is required to be installed on any such unit in
order to comply with such laws or rules, the Vendee will make such
alterations, changes, replacements and additions at its own expense;
provided, however, that the Vendee may, in good faith, contest the
validity or application of any such law or rule in any reasonable man-
ner which does not, in the opinion of the Vendor, adversely affect
the property or rights of the Vendor under this Agreement.

ArticLe 12. Possession and Use. The Vendee, so long as it shall
not be in default under this Agreement, shall be entitled, from and after
delivery of the Equipment by the Builder to the Vendee, to the posses-
sion of the Equipment and the use thereof, but only upon and subject
to all the terms and conditions of this Agreement.

The Vendee may lease the Equipment to the Lessee as permitted
by, and for use as provided in, the Lease, but the rights of the Lessee
and its permitted assigns (the Lessee hereby so acknowledging) under
the Lease shall be subordinated and junior in rank to the rights, and
shall be subject to the remedies, of the Vendor under this Agreement;
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provided, however, that so long as the Lessee shall not be in defaalt
under the Lease or under this Agreement in its capacity as Guarantor
or otherwise, the Lessee shall be entitled to the possession and use of
the Equipment. The Vendee hereby agrees that it will not exercise
any of the remedies permitted in the case of an Event of Default under
and as defined in the Lease until the Vendor shall have received rotice
in writing of its intended exercise thereof, and hereby further agrees
to furnish to the Vendor copies of all summonses, writs, processes and
other documents served by it upon the Lessee or served by the Loessee
upon it in connection therewith.

So long as an event of default specified in Article 16 hereof shall
not have oceurred and be continuing, the Vendee shall be entitled to
the possession and use of the Equipment, and the Equipment may be
used upon the lines of railroad owned or operated by the Lessee or
any affiliate of the Lessee (or any other railroad company approved
by the Vendor), or upon lines of railroad over which the Lesseax or
any such affiliate has trackage or other operating rights, or over which
railroad equipment of the Lessee or any such affiliate is regularly
operated pursuant to contract, and the Equipment may be used Tpon
lines of railroad of connecting and other carriers in the usual inter-
change of traffic, but only upon and subject to all the terms and =on-
ditions of this Agreement; provided, however, that the Vendee shall not
assign or permit the assignment of any unit of the Equipment to service
involving the regular operation and maintenance thereof outside the
United States of America. The Vendee may also lease the Equipment
to any other railroad company with the prior written consent of the
Vendor; provided, however, that (i) such lease shall provide that the
rights of such lessee are made expressly subordinate to the rights and
remedies of the Vendor under this Agreement, (ii) such lessee shall
expressly agree not to assign or permit the assignment of any unit of
the Equipment to service involving the regular operation and mainte-
nance thereof outside the United States of America, (iii) such lessee
shall be a domestic common carrier by railroad as contemplated by
Section 184 of the Internal Revenue Code of 1954, as amended to {he
date hereof, and (iv) a copy of such lease shall be furnished to {he
Vendor.
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ArTicLeE 13. Prohibition Against Liens. The Vendee will pay or
discharge any and all sums claimed by any party from, through or
under the Vendee or its successors or assigns which, if unpaid, might
become a lien, charge, security interest or other encumbrance upon or
with respect to the Equipment, or any part thereof, or the interest
of the Vendor therein, equal or superior to the Vendor’s title thereto
or property therein, and will promptly discharge any such lien, charge,
security interest or other encumbrance which arises, but shall not be
required to pay or discharge any such claim so long as the validity
thereof shall be contested in good faith and by appropriate legal pro-
ceedings in any reasonable manner and the nonpayment thereof does
not, in the opinion of the Vendor, adversely affect the property or
rights of the Vendor in or to the Equipment or otherwise under this
Agreement. Any amounts paid by the Vendor in discharge of liens,
charges or security interests upon the Equipment shall be secured by
and under this Agreement.

This covenant will not be deemed breached by reason of liens for
taxes, assessments or governmental charges or levies, in each case not
due and delinquent, or undetermined or inchoate materialmen’s, me-
chanies’, workmen’s, repairmen’s or other like liens arising in the
ordinary course of husiness and, in each case, not delinquent.

ArricLe 14, Indemnities and Warranties. (a) The Vendee agrees
to indemnify, protect and hold harmless the Vendor from and against
all losses, damages, injuries, liabilities, claims and demands whatso-
ever, regardless of the cause thereof, and expenses in connection there-
with, including but not limited to counsel fees and expenses, penalties
and interest, arising out of or as the result of the entering into or the
performance of this Agreement, the retention by the Vendor of title to
to the Equipment, the ordering, acquisition, use, operation, condition,
purchase, delivery, rejection storage or return of any of the Equip-
ment, any accident, in connection with the operation, use, condition,
possession, storage or return of any of the Equipment resulting in
damage to property or injury or death to any person during the period
when title thereto remains in the Vendor or the transfer of title to the
Equipment by the Vendor pursunant to any of the provisions of this
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Agreement, except however, any losses, damages, injuries, liabilities,
claims and demands whatsoever arising out of any tort, breach of war-
ranty or failure to perform any covenant hercunder by the Builder.
This covenant of indemnity shall continue in full force and effect not-
withstanding the full payment of the indebtedness in respect of the
Purchase Price of, and the conveyance of security title to, the Kquip-
ment, as provided in Article 5 hereof, or the termination of this Agree-
ment in any manner whatsoever.

The Vendee will bear the responsibility for and risk of, and shall
not be released from its obligations hereunder in the event of, any
damage to or the destruction or loss of any unit of or all the
Equipment.

(b) To the extent, but only to the extent, of the warranties of any
subcontractor of the Builder, the Builder warrants that the units of the
Equipment will be built in accordance with the Specifications and other
requirements, specifications and standards set forth or referred to in
Article 2 hereof and that the Equipment will be free from defects in
material and workmanship under normal use and service, the Build>r’s
obligation under this Article 14(b) being limited to cooperation with
the Vendee in the enforcement of the warranties of any subcontractor
of the Builder. The foregoing warranty is expressly in lieu of all other
warranties, expressed or implied, including any implied warranty of
merchantability or fitness for a particuler purpose, and of all other
obligations or liabilities on the part of the Builder, except for its obliga-
tions under Articles 2, 3, 4 and 14 hereof, and the Builder neither as-
sumes nor authorizes any person to assume for it any other liability in
connection with the construction and delivery of the Equipment excapt
as aforesaid. The Builder further agrees with the Vendee and the
Guarantor that the acceptance of any units of the Equipment as pro-
vided in Article 3 hereof shall not be deemed a waiver or a modificat on
by the Vendee of any of its rights under this Article 14(b).

(¢) To the extent, but only to the extent, that the Builder
shall be indemnified by any subcontractor of the Builder,
the Builder agrees to indemnmify, protect and hold harmless the
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Vendee from and against any and all liability, claims, costs, charges
and expenses, including royalty payments and counsel fees, in any man-
ner imposed upon or accruing against the Vendee, its assigns or the
users of the Equipment because of the use in or about the construction
or operation of any of the Equipment of any design, system, process,
formula, combination, article or material which infringes or is claimed
to infringe on any patent or other right. The Vendee and the Guaran-
tor likewise will indemnify, protect and hold harmless the Vendor from
and against any and all liability, claims, costs, charges and expenses,
including royalty payments and counsel fees, in any manner imposed
upon or aceruing against the Vendor because of the use in or about the
construction or operation of any of the Equipment of any article or
material not manufactured by the Builder or of any design, system,
process, formula or combination not developed or purported to be
developed by the Builder which infringes or is claimed to infringe on
any patent or other right. The Builder agrees to and hereby does, to
the extent legally possible without impairing any claim, right or cause
of action hereinafter referred to, assign, set over and deliver to the
Vendee every claim, right and cause of action which the Builder has
or hereafter shall have against the seller or sellers of any designs,
systems, processes, formulae, combinations, articles or materials pur-
chased or otherwise acquired by the Builder for use in or about the
construction or operation of any of the Equipment, on the ground that
any such design, system, process, formula, combination, article or
material or operation thereof infringes or is claimed to infringe on any
patent or other right. The Builder further agrees to execute and
deliver to the Vendee or the users of the Equipment all and every such
further assurance as may be reasonably requested by the Vendee more
fully to effectuate the assignment and delivery of every such claim,
right and cause of action. The Builder will give notice to the Vendee
of any claim known to the Builder from which liability may be charged
against the Vendee hereunder and the Vendee will give notice to the
Builder of any claim known to the Vendee from which liability may be
charged against the Builder hereunder. Such covenants of indemnity
shall continue in full force and effect notwithstanding the full payment
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of all sums due under this Agreement, the satisfaction and discharge
of this Agreement or the termination of this Agreement in any manner.

ArmicLE 15. Assignments. The Vendee will not (a) except as
provided in Article 12 hereof, transfer the right to possession of any
unit of the Equipment or (b) sell, assign, transfer or otherwise dispose
of its rights under this Agreement unless such sale, assignment, trans-
fer or disposition (i) is made expressly subjeet in all respects to the
rights and remedies of the Vendor hereunder (including, without limi-
tation, rights and remedies against the Vendee and the Guarant or) and
(1i) provides that the Vendee shall remain liable for all the obligations
of the Vendee under this Agreement. Subject to the preceding sen.
tence, any such sale, assignment, transfer or disposition may be made
by the Vendee without the Vendee, assignee or transferee assuming
any of the obligations of the Vendee hereunder.

All or any of the rights, benefits and advantages of the Vendor
under this Agreement, including the right to receive the payments
herein provided to be made by the Vendee and the benefits arising from
the undertakings of the Guarantor hereunder, may be assigned by the
Vendor and reassigned by any assignee at any time or from time to
time. No such assignment shall subject any assignee to, or relieve the
Builder from, any of the obligations of the Builder to construet and
deliver the Equipment in accordance herewith or to respond to its
warranties and indemnities contained or referred to in Article 14 here-
of, or relieve the Vendee or the Guarantor of their respective obliga-
tions to the Builder contained or referred to in Articles 2,3, 4,68
and 14 hereof and this Article 15, or any other obligation which, accord-
ing to its terms and context, is intended to survive an assigmen.

Upon any such assignment, either the assignor or the assignee
shall give written notice to the Vendee and the Guarantor, together
with a counterpart or copy of such assignment, stating the identity
and post office address of the assignee, and such assignee shall, by
virtue of such assignment, acquire all the assignor’s right, title and
interest in and to the Equipment and this Agreement, or in ard to a
portion thereof, as the case may be, subject only to such reservations
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as may be contained in such assignment. From and after the receipt
by the Vendee and the Guarantor, respectively, of the notification of
any such assignment, all payments thereafter to be made by the Vendee
or the Guarantor under this Agreement shall, to the extent so assigned,
be made to the assignee in such manner as it may direct.

The Vendee and the Guarantor expressly represent, for the purpose
of assurance to the Assignee and, in the event that this Agreement is
not assigned to the Assignee, for the purpose of assurance to any
other person, firm or corporation which may consider the acquisition
of this Agreement from the Vendor or of all or any of the rights of the
Vendor hereunder (the Assignee and any such other person, firm or
corporation to whom this Agreement or any rights hereunder may be
assigned by the Vendor being hereinafter in this Article 15 called the
Assignee) and for the purpose of inducing the assignment of this
Agreement to the Assignee, that in the event of such assignment by the
Vendor, the rights of such assignee to the entire unpaid indebtedness
in respect of the Purchase Price of the Equipment or such part thereof
as may be assigned, together with interest thereon, as well as any other
rights hereunder which may be so assigned, shall not be subject to any
defense, setoff, counterclaim or recoupment whatsoever arising out of
any breach or any obligation of the Builder with respect to the Equip-
ment or the manufacture, construction, delivery or warranty thereof, or
with respect to any indemnity herein contained, nor subject to any de-
fense, setoff, counterclaim, or recoupment whatsoever arising by reason
of any other indebtedness or liability at any time owing to the Vendee
or the Guarantor by the Builder. Any and all such obligations, how-
soever arising, shall be and remain enforceable by the Vendee or the
Guarantor, as the case may be, against and only against the Builder.

In the event of any such assignment or successive assignments by
the Vendor of title to the Equipment and of the Vendor’s rights here-
under with respect thereto, the Vendee will, whenever requested by
the assignee, change the markings on each side of each unit of the
Equipment so as to indicate the title of such assignee to the Equipment,
such markings to be specified by such assignee, subject to any require-
ments of the laws of the jurisdiction in which the Equipment shall be
operated. The cost of such markings in the event of an assignment of
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not less than all the Equipment at the time covered by this Agreement
shall be borne by the Vendee and, in the event of an assignment of less
than all such Equipment, such cost shall be borne by such assignee.

The Vendee and the Guarantor will (a) in connection with settle-
ment for the Equipment, deliver to the assignee, at the time of delivery
of notice fixing the Closing Date with respect to such Equipment, all
documents required by the terms of such assignment to be delivared to
such assignee in connection with such settlement, in such nunber of
counterparts or copies as may reasonably be requested, except for any
opinion of counsel for such assignee, and (b) furnish to such assignee
such number of counterparts or copies of any other certificate or paper
required by the Vendor as may reasonably be requested.

If the Builder shall not receive on the Closing Date the aggregate
Purchase Price in respect of all of the IEquipment proposed to be
settled for on such Closing Date, the Builder will promptly notify the
Vendee and the Guarantor of such event and, if such amount shall not
have been previously paid, the parties hereto will, upon the reqiest of
the Builder, enter into an appropriate written agreement with the
Builder excluding from this Agreement those units of Equipment whose
aggregate Purchase Price shall not have been received and the Guar-
antor will, not later than 90 days after such Closing Date, pay or cause
to be paid to the Builder the aggregate unpaid Purchase Price of such
units, together with interest thereon from such Closing Date to the
date of payment by the Guarantor at the highest prime rate of iaterest
of leading New York City banks in effeet on such Closing Date.

Articte 16. Defaults. In the event that any one or more of the
following events of default shall occur and be continuing, to wit:

(a) The Vendee shall fail to pay in full any sum payable by
the Vendee when payment thereof shall be due hereunder (irre-
spective of any provision of this Agreement limiting the liability
of the Vendee) and such default shall continue for 15 days; or

(b) The Vendee or the Guarantor shall, for more than 30
days after the Vendor shall have demanded in writing perform-
ance thereof, fail or refuse to comply with any other covenant,
agreement, term or provision of this Agreement, or of any agree-
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ment entered into concurrently herewith relating to the financing
of the Equipment, on its part to be kept and performed or to make
provision satisfactory to the Vendor for such compliance; or

(¢) Any proceeding shall be commenced by or against the
Vendee or the Guarantor for any relief which includes, or might
result in, any modification of the obligations of the Guarantor or
the Vendee hereunder under any bankruptecy or insolvency laws,
or laws relating to the relief of debtors, readjustment of indebted-
ness, reorganizations, arrangements, compositions or extensions
(other than a law which does not permit any readjustment of the
obligations of the Vendee or the Guarantor under this Agree-
ment), and, unless such proceedings shall have been dismissed,
nullified, stayed or otherwise rendered ineffective (but then only
so long as such stay shall continue in force or such ineffectiveness
shall continue), all the obligations of the Vendee or the Guar-
antor, as the case may be, under this Agreement shall not have
been duly assumed in writing, pursuant to a court order or decree,
by a trustee or trustees or receiver or receivers appointed for
the Vendee or the Guarantor, as the case may be, or for their
respective property in connection with any such proceedings in
such manner that such obligations shall have the same status as
obligations incurred by such trustee or trustees or receiver or
receivers, within 30 days after such appointment, if any, or 60
days after such proceedings shall have been commenced, which-
ever shall be earlier; or

(d) A petition for reorganization under Section 77 of the
Bankruptey Act, as now constituted or as said Section 77 may be
hereafter amended, shall be filed by or against the Guarantor and,
unless such petition shall have heen dismissed, nullified, staved or
otherwise rendered ineffective (but then only so Jong as such stay
shall continue in force or such ineffectiveness shall continue), all
the obligations of the Guarantor under this Agreement shall not
have been duly assumed in writing, pursuant to a court order or
decree, by a trustee or trustees appointed in such preeceedings in
such manner that such obligations shall have the same status as
obligations incurred by such trustee or trustees, within 30 days
after such appointment, if any, or 60 days after such petition shall
have been filed, whichever shall be earlier; or

(e) The Vendee shall make or suffer any unauthorized assign-
ment or transfer of this Agreement or any interest herein or any
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unauthorized transfer of the right to possession of any unit of the
Equipment;

then at any time after the occurrence of such an event of default the
Vendor may, upon written notice to the Vendee and the Guarantior and
upon compliance with any legal requirements then in force and applica-
ble to such action by the Vendor, (i) subject to the rights of the Lessee
set forth in Article 12 hereof, cause the Lease immediately upon such
notice to terminate (and the Vendee and the Guarantor each acknowl-
edge the right of the Vendor to terminate the Lease) and/or (ii) declare
(hereinafter called a Declaration of Default) the entire unpaid indebt-
edness in respect of the Purchase Price of the Equipment, tcgether
with the interest thereon then accrued and unpaid, immediately due
and payable, without further demand, and thereafter the aggregate of
the unpaid halance of such indebtedness and interest shall bear iaterest
from the date of such Declaration of Default at the rate per annum
specified in Article 4 hereof as being applicable to amounts remaining
unpaid after becoming due and payvable, to the extent legally enforce-
able. Upon a Declaration of Defanlt, the Vendor shall be entitled to
recover judgment for the entire unpaid balance of the indebtedness in
respect of the Purchase Price of the Fquipment so payable, with inter-
est as aforesaid, and to collect such judgment out of any property of
the Vendee (subject to the limitations set forth in the last paragraph
of Article 4 of this Agreement) and/or the Guarantor, wherever situ-
ated. The Vendee or the Guarantor, as the case may be, shall promptly
notify the Vendor of any event which has come to its attention which
constitutes, or with the giving of notice and/or lapse of time wou'd con-
stitute, an event of default under this Agreement.

The Vendor may, at its eleetion, waive any such event of clefault
and its consequences and resecind and annul any Declaration of Default
or notice of termination of the Lease by notice to the Vendee and the
Guarantor in writing to that effect, and thereupon the respective rights
of the parties shall be as they would have been if no such event of
default had occurred and no Declaration of Default or notice of termi-
nation of the Lease had been made or given. Notwithstanding the pro-
visions of this paragraph, it is expressly understood and agreed by the
Vendee and the Guarantor that time is of the essence of this Agree-
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ment and that no such waiver, rescission or annulment shall extend to
or affect any other subsequent default or impair any rights or remedies
consequent thereon.

Arricte 17. Remedies. At any time during the continuance of a
Declaration of Default, the Vendor may, subject to the rights of the
Lessee set forth in Article 12 hereof, and upon such further notice, if
any, as may be required for compliance with any mandatory legal
requirements then in foree and applicable to the action to be taken by
the Vendor, take or cause to be taken, by its agent or agents, immedi-
ate possession of the Equipment, or one or more of the units thereof,
without liability to return to the Vendee or the Guarantor any sums
theretofore paid and free from all claims whatsoever, except as here-
inafter in this Article 17 expressly provided, and may remove the
same from possession and use of the Vendee, the Lessee or any other
person and for such purpose may enter upon the premises of the
Vendee or the Guarantor or any other premises where the Fquipment
may be located and may use and employ in connection with such
removal any supplies, services and aids and any available trackage
and other facilities or means of the Vendee or the Guarantor, with or
without process of law.

In case the Vendor shall demand possession of the Equipment pur-
suant to this Agreement and shall designate a reasonable point or
points on the lines or premises of the Guarantor for the delivery of the
Fquipment to the Vendor, the Guarantor shall (subject to the rights of
the Lessee set forth in Article 12 hereof), at its own expense, forthwith
and in the usual manner, cause the Equipment to be moved to such
point or points on its lines and shall there deliver the Equipment
or cause it to be delivered to the Vendor. At the option of the Vendor,
the Vendor may keep the Equipment on any of the lines or premises
of the Guarantor until the Vendor shall have leased, sold or otherwise
disposed of the same, and for such purpose the Guarantor agrees to
furnish, without charge for rent or storage, the necessary facilities at
any point or points selected by the Vendor reasonably convenient to
the Guarantor; provided that the Guarantor shall not be required to
store the Bquipment on such lines or premises (A) for more than 90
days after the termination of the Lease, if the Lease shall be terminated
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in consequence of an Event of Default set forth in clause A, B or C of
§ 10 thereof, or (B) for more than 90 days after any determination by
a trustee or trustees or receiver or receivers not to assume the obliga-
tions of the Guarantor as Lessee under the Lease, if the Lease shall
have been tgrminated in consequence of an Event of Default set forth
in clauses B or ff of § 10 thereof. This agreement to deliver the Equip-
ment and furnish facilities as hereinbefore provided is of the essence
of the agreement between the parties, and upon application to any eourt
of equity having jurisdiction in the premises, the Vendor shall be
entitled to a decree against the Vendee and/or the Guarantor requiring
specific performance hereof. The Vendee and the Guarantor hereby
expressly waive any and all claims against the Vendor and its agent or
agents for damages of whatever nature in connection with any rataking
of any unit of the Equipment in any reasonable manner.

At any time during the continuance of a Declaration of Default,
the Vendor (after retaking possession of the Equipment as hereinbe-
fore in this Article 17 provided) may, at its election and upon sach no-
tice as is hereinafter set forth, retain the Equipment in satisfaction of
the entire indebtedness in respect of the Purchase Price of the Equip-
ment and make such disposition thereof as the Vendor shall deem fit.
Written notice of the Vendor’s election to retain the Equipment shall be
given to the Vendee and the Guarantor by telegram or registered mail,
addressed as provided in Article 22 hereof, and to any other persons to
whom the law may require notice, within 30 days after such Declaration
of Default. In the event that the Vendor should elect to retain the
Equipment and no objection is made thereto within the 30-day period
deseribed in the second proviso below, all the Vendee’s rights in the
Equipment shall thereupon terminate and all payments made by the
Vendee and the Guarantor may be retained by the Vendor as com-
pensation for the use of the Equipment; provided, however, that if the
Vendee, before the expiration of the 30-day period deseribed in the
proviso below, should pay or cause to be paid to the Vendor the total
unpaid balance of the indebtedness in respect of the Purchase Price
of the Fiquipment, together with interest thereon accrued and unpaid
and all other payments due under this Agreement, then in such event
absolute right to the possession of, title to and property in the Equip-
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ment shall pass to and vest in the Vendee; provided, further, that if
the Vendee, the Guarantor or any other persons notified under the
terms of this paragraph shall object in writing to the Vendor within 30
days from the receipt of notice of the Vendor’s election to retain the
Equipment, then the Vendor may not so retain the Equipment, but shall
sell, lease or otherwise dispose of it or continue to hold it pending
sale, lease or other disposition as hereinafter provided or as may
otherwise be permitted by law. If the Vendor shall have given no
notice to retain as hereinabove provided or notice of intention to dis-
pose of the Equipment in any other manner, it shall be deemed to have
elected to sell the Equipment in accordance with the provisions of this
Article 17.

At any time during the continuance of a Declaration of Defanlt,
the Vendor, with or without retaking possession thereof, at its election
and upon reasonable notice to the Vendee, the Guarantor and any
other persons to whom the law may require notice of the time and place,
may, subject to the rights of the Lessee set forth in Article 12 hereof,
sell the Equipment, or one or more of the units thereof, free from any
and all claims of the Vendee, the Guarantor or any other party claim-
ing from, through or under the Vendee or the Guarantor at law or in
equity, at public or private sale and with or without advertisement as
the Vendor may determine; provided, however, that if, prior to such
sale and prior to the making of a contract for such sale, the Vendee
shounld tender full payment of the total unpaid balance of the indebted-
ness in respect of the Purchase Price of the FEquipment, together with
interests thereon accrued and unpaid and all other payments due under
this Agreement as well as expenses of the Vendor in retaking posses-
sion of, removing, storing, holding and preparing the Equipment for,
and otherwise arranging for, the sale and the Vendor’s reasonable
attorneys’ fees, then in such event absolute right to the possession of,
title to and property in the Equipment shall pass to and vest in the
Vendee. The proceeds of such sale or other disposition, less the attor-
neys’ fees and any other expenses incurred by the Vendor in retaking
possession of, removing, storing, holding, preparing for sale and selling
or otherwise disposing of the Equipment, shall be credited on the
amount due to the Vendor under the provisions of this Agreement.
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Any sale hereunder may be held or conducted at New York, New
York, at such time or times as the Vendor may specify (unless the
Vendor shall specify a different place or places, in which case the sale
shall be held at such place or places as the Vendor may specify), in
one lot and as an entirety or in separate lots and without the nacessity
of gathering at the place of sale the property to be sold, and in general
in such manner as the Vendor may determine. The Vendee and the
Guarantor shall be given written notice of such sale not less than ten
days prior thereto, by telegram or registered mail addressed as pro-
vided in Article 22 hereof. If such sale shall be a private sale, it shall
be subject to the rights of the Vendee and the Guarantor to purchase
or provide a purchaser, within ten days after notice of the proposed
sale price, at the same price offered by the intending purchaser or a
better price. The Vendor may bid for and become the purchaser of
the Kquipment, or any unit thereof, so offered for sale. In the event
that the Vendor shall be the purchaser thereof, it shall not be account-
able to the Vendee or the Guarantor (except to the extent of surplus
money received as hereinafter provided in this Article 17), and in
payment of the purchase price therefor the Vendor shall be entitled to
have credited on account thereof all sums due to the Vendor hereunder.

Each and every power and remedy hereby specifically given to the
Vendor shall be in addition to every other power and remedy hereby
specifically given or now or hereafter existing at law or in equity, and
each and every power and remedy may be exercised from time t> time
and simultaneously and as often and in such order as my be deemed
expedient by the Vendor. All such powers and remedies shall be cumu-
lative, and the exercise of one shall not be deemed a waiver of the right
to exercise any other or others. No delay or omission of the Vendor in
the exercise of any such power or remedy and no renewal or extension
of any payments due hereunder shall impair any such power or remedy
or shall be construed to be a waiver of any default or an acquiescence
therein. Any extension of time for payment hereunder or other in-
dulgence duly granted to the Vendee or the Guarantor shall not other-
wise alter or affect the Vendor’s rights or the Vendee’s or the Guaran-
tor’s obligations hereunder. The Vendor’s acceptance of any payment
after it shall have become due hereunder shall not be deemed to alter
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or affect the Vendee’s or the Guarantor’s obligations or the Vendor’s
rights hereunder with respect to any subsequent payments or default
therein.

If, after applying all sums of money realized by the Vendor under
the remedies herein provided, there shall remain any amount due to it
under the provisions of this Agreement, the Vendee shall pay the
amount of such deficiency to the Vendor upon demand, and, if the
Vendee shall fail to pay such deficiency, the Vendor may bring suit
therefor and shall be entitled to recover a judgment therefor, with inter-
est, and to collect such judgment out of any property of the Vendee
(subject to the last paragraph of Article 4 of this Agreement) and/or
the Guarantor, wherever situated. If, after applying as aforesaid all
sums realized by the Vendor, there shall remain a surplus in the posses-
sion of the Vendor, such surplus shall be paid to the Vendee or the
Guarantor, as the case may be, to the extent of their respective interests
therein.

The Vendee will pay all reasonable expenses including reasonable
attorneys’ fees, incurred by the Vendor in enforcing its remedies under
the terms of this Agreement. In the event that the Vendor shall bring
any suit to enforce any of its rights hereunder and shall be entitled to
judgment, then in such suit the Vendor may recover reasonable ex-
penses, including reasonable attorneys’ fees, and the amount thereof
shall be included in such judgment.

The foregoing provisions of this Article 17 are subject in all
respects to all mandatory legal requirements at the time in force and
applicable thereto.

Articre 18.  Applicable State Laws. Any provision of this Agree-
ment prohibited by any applicable law of any jurisdiction (which is
not overridden by applicable federal law) shall as to such jurisdiction
be ineffective, without modifying the remaining provisions of this
Agreement. Where, however, the conflicting provisions of any such
applicable law may be waived, they are hereby waived by the Vendee
and the Guarantor to the full extent permitted by law, it being the
intention of the parties hereto that this Agreement shall be deemed to
be a conditional sale and enforced as such.
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Except as otherwise provided in this Agreement, the Vendes and
the Guarantor, to the full extent permitted by law, hereby waive all
statutory or other legal requirements for any notice of any kind, notice
of intention to take possession of or sell or lease the Equipment, or
any one or more units thereof, and any other requirements as to the
time, place and terms of the sale or lease thereof, any other recuire-
ments with respect to the enforcement of the Vendor’s rights under- this
Agreement and any and all rights of redemption.

Articie 19. Recording. 'The Vendee or the Guarantor will cause
this Agreement, any assignments hereof and any amendments or sup-
plements hereto or thereto to be filed and recorded in accordance with
Section 20¢ of the Interstate Commerce Act and to be deposited in the
office of the Registrar General of Canada and notice thereof to be pub-
lished in the Canada Gazette pursnant to Chapter 234, Section 148 of the
Revised Statutes of Canada; and the Vendee or the Gnarantor will from
time to time do and perform any other act and will execute, acknowl-
edge, deliver, file, register, deposit and record any and all further
instruments required by law or reasonably requested by the Vendor
for the purpose of proper protection, to the satisfaction of counse. for
the Vendor, of its title to the Equipment and its rights under this
Agreement or for the purpose of carrying out the intention of this
Agreement; and the Vendee and the Guarantor will promptly furnish
to the Vendor certificates or other evidence of such filing, registering,
depositing and recording satisfactory to the Vendor.

Articte 20. Payment of Expenses. The Vendee will pay all rea-
sonable costs and expenses (other than the fees and expenses of coun-
sel for the Builder) incident to this Agreement and the first ass'gn-
ment of this Agreement (including the fees and expenses of an agent,
if the first assignee is an agent), and any instrument supplemental or
related hereto or thereto, including all fees and expenses of special
counsel for the first assignee of the Agreement and all pariies
acquiring interests in such first assignment, and all reasonable costs
and expenses in connection with the transfer by any party of interests
acquired in such first assignment.
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ArticLe 21. Article Headings; Effect and Modification of Agree-
ment. All article headings are inserted for convenience only and shall
not affect any construction or interpretation of this Agreement. This
Agreement, including the Annexes hereto, exclusively and completely
states the rights of the Vendor, the Vendee and the Guarantor with
respect to the Equipment and supersedes all other agreements, oral
or written, with respect to the Equipment. No variation or modifica-
tion of this Agreement and no waiver of any of its provisions or con-
ditions shall be valid unless in writing and signed by duly authorized
representatives of the Vendor, the Vendee and the Guarantor.

ArticLe 22. Notice. Any notice hereunder to any of the parties
designated below shall be deemed to be properly served if delivered
or mailed to it at its chief place of business at the following specified
addresses:

(a) to the Vendee, at 235 Montgomery Street, San Francisco,
California 94104,

(b) to the Guarantor, at 208 South LaSalle Street, Chicago,
THinois 60604,

(¢) to the Builder, at One KEmbarcadero Center, San Fran-
cisco, California 94111,

(d) to any assignee of the Vendor, or of the Vendee, at such
address as may have been furnished in writing to the Vendee, or
the Vendor, as the case may be, and to the Guarantor, by such
assignee,

or at such other address as may have been furnished in writing by such
party to the other parties to this Agreement.

ArticLe 23. Immunities; Satisfaction of Undertakings. No re-
course shall be had in respect of any obligation due under this Agree-
ment, or referred to herein, against any person solely by reason of the
fact that he is an incorporator, stockholder, director or officer, past,
present or future, of the Vendee, the Guarantor or the Builder (or
Vendor), or of any beneficiary of the trust under which the Vendee
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is acting, whether by virtue of any constitutional provision, statute or
rule of law or by enforcement of any assessment or penalty or other-
wise; it being expressly understood that the obligations due under this
Agreement are corporate obligations, and that no personal liability
whatever shall attach to or be incurred by any person solely by reason
of the fact that he is such incorporator, stockholder, officer or director
under or by reason of this Agreement, and that all such liability, wheth-
er at common law, in equity, by any constitutional provision, statute or
otherwise, of such incorporators, stockholders, directors or officers is
forever released as a condition of and as consideration for the execu-
tion of this Agreement.

The obligations of the Vendee under the first paragraph of Article
7 and under Articles 6, 9, 10, 11, 13, 14 and 19 hereof shall be deemed in
all respects satisfied by the Lessee’s undertakings contained in {3 3, 6,
8,9, 12 and 16 of the Lease. The Guarantor shall be liable in respect of
its guaranty hereunder for such obligations under said Articles regard-
less of whether or not the Lease provides for the discharge of such
obligations or is in effect. The Vendee shall not have any responsibility
for the Lessee’s failure to perform such obligations, but if the same
shall not be performed they shall constitute the basis for an event of
default hereunder pursuant to Article 16 hereof. No waiver or amend-
ment of the Lessee’s undertakings under the Lease shall be effective
unless joined in by the Vendor.

It is expressly understood and agreed by and between the paries
hereto, anything herein to the contrary notwithstanding, that each and
all of the representations, covenants, undertakings and agreements
herein made on the part of the Vendee, while in form purporting to be
the representations, covenants, undertakings and agreements of the
Vendee are nevertheless each and every one of them, made and intended
not as personal representations, covenants, undertakings and agree-
ments by the Vendee or for the purpose or with the intention of binding
the Vendee personally but are made and intended for the purpose of
binding only the Trust Estate as such term is used in the Trust Agr:e-
ment, and this Agreement is executed and delivered by the Vendee not
in its own right but solely in the exercise of the powers expressly con-
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ferred upon it as Trustee by the Trust Agreement; and that no per-
sonal liability or personal responsibility is assumed by or shall at any
time be asserted or enforceable against the Vendee, or against any bene-
ficiary under the Trust Agreement, on account of this Agreement or on
account of any representation, covenant, undertaking or agreement of
the Vendee or any beneficiary under the Trust Agreement, either
expressed or implied, all such personal liability, if any, being expressly
waived and released by the Vendor and by all persons claiming by,
through or under the Vendor; provided, however, that the Vendor or
any person claiming by, through or under the Vendor making claim
hereunder, may look to the Trust Estate for satisfaction of the same.

ArticLe 24. Definitions. The term “Vendor”, whenever used in
this Agreement, means, before any assignment of any of its rights
hereunder, the party hereto which has manufactured the Equipment
and any suecessor or successors for the time being to its manufacturing
properties and business, and, after any such assignment, both any
assignee or assignees for the time being of such particular assigned
rights as regards such rights, and also any assignor as regards any
rights hereunder that are retained or excluded from any assignment;
and the term “Builder”, whenever used in this Agreement, means, both
before and after any such assignment, the party hereto which has
manufactured the Equipment and any successor or successors for the
time being to its manufacturing properties and business.

ArtioLe 25. Ewecution. This Agreement may be executed in any
number of counterparts, each of which so executed shall be deemed
to be an original, and such counterparts together shall constitute but
one and the same contract, which shall be sufficiently evidenced by any
such original counterpart. Although this Agreement is dated as of
July 15, 1971, for convenience, the actual date or dates of execution
hereof by the parties hereto is or are, respectively, the date or dates
stated in the acknowledgments hereto annexed.
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Ix Wrirness WHEREOF, the parties hereto have caused this instru-
ment to be executed all as of the date first above written.

ITEL Leasineé DeveLopMeENT, INC.

/’) e ‘;/) .
President’

[ CORPORATE SEAL

S\ecretary

First WEsTERN BaNK axp TrUsT Conpany,
as Prustee under a Trust Agreement

ed as of July 1?71
. . /’ - -
N < L ’ O (e, Pgéi»w’l

Vice Presidem["

[ CORPORATE SEAL]

Attest:

Oz% W@fo o™
/ A%{ifstant Secret%y

EvciN, JoLieT AND EasTERN RatLway
CoMpaNy

[ CORPORATE SEAL] by ?};/ﬂ& W

Vice Premden#—f‘m(mce
j ¥ %‘_ AT A j/

Assistant }B(ecretarg

Attest:
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STATE oF CALIFORNIA
SS. ¢
City axp Couwnty oF San Fraxcisco

On this "¢+ day of /Al ced ¢ w"/ , 1971, before me personally
appeared /ooyl L ///{4/ < -, to me personally known, who,

being by me duly sworn, says that he is the President of ITEL
Lrasiye DevevLopmeNT, Ixc., that the seal affixed to the foregoing
instrument is the corporate seal of said corporation and that said
instrument was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged that the

execution of the foregoing instrument was the free act and deed of

said corporation. ' Y, o
ol il Co e ik (;4{'»’ ALl

R \. o
-/ Notary Public
[ NOTARIAL SEAL]

OFFICIAL SEAL

Angela Ann Cesario
ROTARY -UBLC C~LIFORNIA
FRUICI AL 2°FCE N

SAN FRILC.LTT COUNT

My commission expires

Myéomm;ssi:;n Expires ie5. 8, 1975

STATE oF CALIFORNIA .
88.:
Crry AND CouNTy oF San Frawcisco

On this .« 7~ day of /( L (L <t , 1971, before me personally
appearedppaan , to/me personally known, who, being by
me duly s??gﬁri séy%Af}le:a %eﬁ is a'Vice President of FrsT WESTERY Bank
anp Trust Comrawy, that the seal affixed to the foregoing instru-
ment is the corporate seal of said corporation and that said instrument
was signed and sealed on behalf of said corporation by authority of
its Board of Directors, and he acknowledged that the execution of the
foregoing instrument was the free act and deed of said corporation.

‘s

- " Notary Public
[NOTARIAL SEAL] «

OFFICIAL SEAL
Angela Ann Cesario
NOTARY . UBLIC CALIFORNIA

FROITAL OFFICE N

SAN FPAUC 10D COUNTY
My Commission Expires Feb 8, 1975

My commission expires
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COMMONWEALTH OF PENNSYLVANIA ss
COUNTY OF ALLEGHANY :

On this. 27" day Of-&xan/Jl,/ 1971, before me personally
appeared V. iv' AXne75¢4 % to me personally known, who, being by
me duly sworn, says that he is the Vice President—Finance of Eva1x,
Jorier axp Eastery RarLway Company, that the seal affixed to the
foregoing instrument is the corporate seal of said corporation, that
said instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and he acknowledged that the
execufion of the foregoing instrument was the free aet and deed of

said corporation, — »
Lz/_)MJ«(/Z/u/ /77 21(/&&/

Notary Pu}ﬂic .......

[ NOTARIAL SEAL]

My commission expires

DOROTHY M. TARR, Notary Public
Pittshurgh, Allegheny Co., Pa.
My Commission Expires
March 31, 1974
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ANNEX B

LEASE OF RAILROAD EQUIPMENT
Dated as of July 15, 1971

between

ELGIN, JOLIET AND EASTERN RAILWAY COMPANY

and

FIRST WESTERN BANK AND TRUST COMPANY,
as Trustee

[Covering 200 55-ton Center Dump Hopper Cars])




LEASE OF RAILROAD EQUIPMENT dated as of July 15, 1971,
between ErLciN, JoLET AND EasTERN RatLway CoMpANY, an Indiana and
Illinois corporation (hereinafter called the Lessee), and FirsT "WEsT-
ERN Bank anp Trust Compaxy, a California banking corporation (here-
inafter called the Lessor), as Trustee under a Trust Agreement dated
as of July 1, 1971 (hereinafter called the Trust Agreement), with The
First National Bank of Saint Paul.

Waereas, the Lessor and the Lessee have entered into a Condi-
tional Sale Agreement dated as of July 1:; 1971 (hereinafter called the
Security Document), with ITEL Leasin¢ DeveropmenT, Inc. (herein-
after called the Builder) wherein the Builder has agreed to manufac-
ture, sell and deliver to the Lessor the railroad equipment deseribed in
Schedule A hereto;

‘WaeRreas, the Builder has assigned or will assign its interest in
the Security Document to Unrrep States Trust CoMPANY oF NEW YoRK,
as Agent (hereinafter together with its successors and assigns, referred
to as the Vendor); and

WaEREas, the Lessee desires to lease all the units of said ecuip-
ment, or such lesser number (hereinafter called the Units) as are deliv-
ered and accepted and settled for under the Security Document on or
prior to March 15, 1972 (hereinafter called the Cut-Off Date), at the
rentals and for the terms and upon the conditions hereinafter provided;

Now, THEREFORE, in consideration of the premises and of the rertals
to be paid and the covenants hereinafter mentioned to be kept and per-
formed by the Lessee, the Lessor hereby leases the Units to the Lessee
upon the following terms and conditions, but, upon default of the
Lessee hereunder or under the Security Document, subject to all the
rights and remedies of the Vendor under the Security Document:

§1. Law Governing. The terms of this Lease and all rights and
obligations hereunder shall be governed by the laws of the State of
New York, provided, however, that the parties shall be entitled to all
rights conferred by Section 20c¢ of the Interstate Commerce Act.
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§2. Delivery and Acceptance of Units. The Lessor will cause
each Unit to be delivered to the Lessee at the point or points within the
United States of America at the time at which such Unit is delivered to
and accepted by the Lessor under the Security Document. Upon such
delivery, the Lessee will cause an inspector of the Lessee to inspect
the same, and if such Unit is found to be acceptable, to accept delivery
of such Unit and execute and deliver to the Lessor a certificate of accept-
ance and delivery (hereinafter called the Certificate of Delivery),
stating that such Unit has been inspected and accepted on behalf of
the Lessee on the date of such Certificate of Delivery and is marked in
accordance with §5 hereof, whereupon such Unit shall be deemed to
have been delivered to and accepted by the Lessee and shall be sub-
ject thereafter to all the terms and conditions of this Lease.

§3. Rentals. The Lessee agrees to pay to the Lessor as rentals
for each Unit subject to this Lease, the following: (i) on December
15, 1971, an amount equal to 3.41477% of the Purchase Price (as such
term is defined in the Security Document) of each Unit settled for under
the Security Document on or before December 15, 1971, plus an amount
equal to 0.037942% of the Purchase Price of each such Unit for each day
elapsed from and including the date such Unit is settled for under the
Security Document to December 15, 1971, (ii) on each date from and
including December 16, 1971 to and including March 15, 1972 on which
a Unit is settled for under the Security Document, an amount equal to
3.41477% of the Purchase Price of each such Unit, (iii) on March 15,
1972, an amount equal to 3.41477% of the Purchase Price of each Unit
subject to this Lease on such date, and (iv) in 38 consecutive quarter-
annual payments on March 15, June 15, September 15 and December 15
in each year commencing June 15, 1972, an amount equal to 3.41477%
of the Purchase Price of each Unit subject to this Lease on such date.

The Lessor irrevocably instruets the Lessee to make all the pay-
ments provided for in this Lease in Federal funds (including but not
limited to the payments required under § 7 hereof) for the account of
the Lessor, ¢/o United States Trust Company of New York, 130 John
Street, New York, N. Y. 10038, Attention: Corporate Trust Admini-
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stration. On or before the date upon which payments to the Vendor
under the Security Document are due and owing, United States Trust
Company of New York is hereby authorized to apply funds received
hereunder in Federal funds to make such payment to the Vendor (or
to any assignee of the Vendor pursuant to Section 7 of the Agresment
and Assignment between the Builder and the Vendor, dated as of July
15, 1971, under which the Security Document is being assigned fo the
Vendor). Such payments shall be applied by the Vendor to satis’y the
obligations of the Lessor under the Security Document acerued at the
time such payments are due hereunder and, so long as no event of
default under the Security Document shall have occurred and be con-
tinuing, any balance shall be immediately paid to the Lessor by wire
transfer in accordance with its direction.

This Lease is a net lease and the Lessee shall not be entitled to
any abatement of rent, reduction thereof or setoff against rent, ir.clud-
ing, but not limited to, abatements, reductions or setoffs due or alleged
to be due to, or by reason of, any past, present or future clairns of
the Lessee against the Lessor under this Lease or under the Security
Document, including the Lessee’s rights by subrogation under Article 8
thereof, or the Builder or the Vendor or otherwise; nor, except as
otherwise expressly provided herein, shall this Lease terminate, or the
respective obligations of the Lessor or the Lessee be otherwise affected,
by reason of any defect in or damage to or loss of possession or loss
of use or destruction of all or any of the Units from whatsoever cause,
any liens, encumbrances or rights of others with respect to any of the
Units, the prohibition of or other restriction against the Lessee’s use
of all or any of the Units, the interference with such use by any person
or entity, the invalidity or unenforceability or lack of due anthorization
of this Lease, any insolvency, bankruptey, reorganization or similar
proceeding against the Lessee, or for any other cause whether similar
or dissimilar to the foregoing, any present or future law to the contary
notwithstanding, it being the intention of the parties hereto that the
rents and other amounts payable by the Lessee hereunder shall con-
tinue to be payable in all events in the manner and at the times herein
provided unless the obligation to pay the same shall be terminated pur-
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suant to the express provisions of this Lease. To the extent permitted
by applicable law, the Lessee hereby waives any and all rights which
it may now have or which at any time hereafter may be conferred upon
it, by statute or otherwise, to terminate, cancel, quit or surrender the
lease of any of the Units except in accordance with the express terms
thereof. Kach rental or other payment made by the Lessee hereunder
shall be final and the Lessee shall not seek to recover all or any part
of such payment from the Lessor for any reason whatsoever.

§4. Term of Lease. The term of this Lease as to each Unit shall
begin on the date of delivery to and acceptance by the Lessee of such
Unit and, subject to the provisions of §§ 7 and 10 hereof, shall termin-
ate three months after the date on which the final quarter-annual pay-
ment of rent in respect thereof is due hereunder.

Notwithstanding anything to the contrary contained herein, all
rights and obligations under this Lease and in and to the Units, upon
default by the Lessee hereunder, or under the Security Document in
its capacity as Guarantor or otherwise, are subject to the rights of
the Vendor under the Security Document. If an event of default should
oecur under the Security Document, the Vendor may terminate this
Lease (or rescind its termination), all as provided therein, unless the
Lessee is not so in default under this Lease or under the Security
Document. If a Declaration of Default (as defined in the Security
Document) should be made under the Security Document due to an
event of default not occasioned by an act or omission of the Lessee
hereunder or not attributable to the Lessee under the Security Docu-
ment as aforesaid, and if such Declaration of Default shall not have
been rescinded by the Vendor within 30 days of the making thereof,
or if the Vendor theretofore has indicated either in writing to the
Lessor or the Lessee or by the commencement of the remedies specified
under Article 17 of the Security Document that it will not reseind such
Declaration of Default, the Lessee, without penalty, may terminate
this Lease.

§5. Identification Marks. The Lessee will cause each Unit to
be kept numbered with the identifying number set forth in Schedule A
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hereto, or in the case of any Unit not there listed such idertifying
number as shall be set forth in any amendment or supplement hereto
extending this Lease to cover such Unit, and will keep and maintain,
plainly, distinetly, permanently and conspicuously marked on each side
of each Unit, in letters not less than one inch in height, the name of the
Vendor followed by the words “Agent, Security Owner” or other
appropriate words designated by the Lessor, with appropriate changes
thereof and additions thereto as from time to time may be required by
law in order to protect the Lessor’s and Vendor’s title to and property
in such Unit and the rights of the Lessor under this Lease and of the
Vendor under the Security Document. The Lessee will not place any
such Unit in operation or exercise any control or dominion over the
same until such name and words shall have been so marked on both
sides thereof and will replace promptly any such names and words
which may be removed, defaced or destroyed. The Lessee will not
change the identifying number of any Unit except in accordance with
a statement of new number or numbers to be substituted therefor,
which statement previously shall have been filed with the Vendor and
the Lessor and filed, recorded and deposited by the Lessee in all public
offices where this Lease and the Security Document shall have been
filed, recorded and deposited.

Except as provided in the immediately preceding paragraph, the
Lessee will not allow the name of any person, association or co:pora-
tion to be placed on any Unit as a designation that might be inter-
preted as a claim of ownership; provided, however, that the l.essee
may allow the Units to be lettered with the names or initials or other
insignia customarily used by the Lessee or its affiliates on railroad
equipment used by them of the same or a similar type for convenience
of identification of their rights to use the Units as permitted under this
Lease.

§ 6. Tazxes. All payments to be made hy the Lessee hereunder
will be free of expense to the Lessor for collection or other charges
and will be free of expense to the Lessor with respeet to the amount
of any local, state, federal, or foreign taxes (other than any United
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States federal income tax [and, to the extent that the Lessor receives
credit therefor against its United States federal income tax liability,
any foreign income tax] payable by the Lessor in consequence of the
receipt of payments provided for herein and other than the aggregate
of all state or city income taxes or franchise taxes measured by net
income based on such receipts, up to the amount of any such taxes which
would be payable to the state and city in which the Lessor has its prin-
cipal place of business without apportionment to any other state, except
any such tax which is in substitution for or relieves the Lessee from
the payment of taxes which it would otherwise be obligated to pay or
reimburse as herein provided) or license fees, assessments, charges,
fines or penalties (all such expenses, taxes, license fees, assessments,
charges, fines and penalties being hereinafter called impositions) here-
after levied or imposed upon or in connection with or measured by this
Lease or any sale, rental, use, payment, shipment, delivery or trans-
fer of title under the terms hereof or the Security Document, all of
which impositions the Lessee assumes and agrees to pay on demand
in addition to the payments to be made by it provided for herein.
The Lessee will also pay promptly all impositions which may be
imposed upon any Unit or for the use or operation thereof or upon
the earnings arising therefrom (except as provided above) or upon
the Lessor solely by reason of its ownership thereof and will keep at
all times all and every part of such Unit free and clear of all imposi-
tions which might in any way affect the title of the Lessor or result
in a lien upon any such Unit; provided, however, that the Lessee shall
be under no obligation to pay any impositions of any kind so long as it
is contesting in good faith and by appropriate legal proceedings such
impositions and the nonpayment thereof does not, in the opinion of
the Lessor, adversely affect the title, property or rights of the Lessor
hereunder or under the Security Document. If any impositions shall
have been charged or levied against the Lessor directly and paid by
the Lessor, the Lessee shall reimburse the Lessor on presentation of
an invoice therefor.

In the event that the Lessor shall become obligated to make any
payment to the Builder or the Vendor or otherwise pursuant to Article
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6 of the Security Document not covered by the foregoing paragraph
of this § 6, the Lessee shall pay such additional amounts (which shall
also be deemed impositions hereunder) to the Lessor as will enable
the Lessor to fulfill completely its obligations pursuant to said
Article 6.

In the event any reports with respect to impositions are required
to be made, the Lessee will either make such reports in such manner
as to show the interests of the Lessor and the Vendor in such Unis or
notify the Lessor and the Vendor of such requirement and make such
reports in such manner as shall be satisfactory to the Lessor and the
Vendor.

In the event that, during the continuance of this Lease, the Lessee
becomes liable for the payment or reimbursement of any imposition,
pursuant to this § 6, such liability shall continue, notwithstanding the
expiration of this Lease, until all such impositions are paid or reim-
bursed by the Lessee.

§ 7. Payment for Casualty Occurrence. In the event that any
Unit shall be or become worn out, lost, stolen, destroyed, or, in the
opinion of the Lessor or the Lessee, irreparably damaged, from any
cause whatsoever, or taken or requisitioned by condemnation or other-
wise (such occurrences being hereinafter called Casualty Occurrences)
during the term of this Lease, the Lessee shall promptly and fully
notify the Lessor and the Vendor with respeet thereto. On the rental
payment date next succeeding such notice, the Lessee shall pay to the
Lessor an amount equal to the sum of (i) the rental due under §3
hereof with respeet to such Unit on the date of such payment and (ii)
an amount equal to the Casualty Value (as hereinafter defined) of such
Unit as of the date of such payment in accordance with the scheclule
set out below. Upon the making of such payment by the Lessee in
respect of any Unit, the rental for such Unit shall cease to accrue as
of the date of such payment, the term of this Lease as to such Unit
shall terminate and (except in the case of the loss, theft or complete
destruction of such Unit) the Lessor shall be entitled to recover posses-
sion of such Unit.
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The Casualty Value of each Unit as of any rental payment date
shall be that percentage of the Purchase Price of such Unit as is set
forth in the following schedule opposite the number of such rental

payment date:

Payment No. Percentage Payment No. Percentage
| 102.38516% 21 65.91748%
2 e 101.37288 22 63.34777
B U 100.27179 28 e 60.74724
4 e 99.08074 24 58.11560
5 SO 97.79861 2D s 55.45253
S R 96.42681 26 e 52.75803
T o 94.96423 27 et 50.03177
8 s 93.40975 28 47.27346
LS R 91.76223 29 s 44.48276

10 e 90.02279 20 e 41.65967
11 s 88.19033 Sl 38.80385
12 e 86.26962 32 35.91500
13 e 84.28147 B S 32.99278
14 82.22633 S 30.03716
15 et 80.10352 515 R 27.04781
16 77.91239 36 e 24.02440
17 75.65224 B ¥ S 20.96660
18 e 73.32337 38 e 17.87436
19 70.92507 39 et 15.00000
20 s 68.45668 40 . 15.00000

Except as hereinabove in this § 7 provided, the Lessee shall not be
released from its obligations hereunder in the event of, and shall bear
the risk of, any Casunalty Occurrence to any Unit after delivery to and
acceptance thereof by the Lessee hereunder.

§8. Annual Reports. On or before March 31 in each year, com-
mencing with the calendar year 1972, the Lessee will furnish to the
Lessor and the Vendor an accurate statement (a) setting forth as at
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the preceding December 31 the amount, description and numkers of
all Units then leased hereunder and covered by the Security
Document, the amount, description and numbers of all Units
that have suffered a Casualty Occurrence during the preceding
calendar year (or since the date of this Lease in the case of
the first such statement) and such other information regarding the
condition and state of repair of the Units as the Lessor or the Vendor
may reasonably request and (b) stating that, in the case of all Units
repainted or repaired during the period covered by such statement, the
numbers and the markings required by §5 hereof and Article 10 of
the Security Document have been preserved or replaced. The Lessor
shall have the right by its agents, to inspect the Units and the Lessee’s
records with respect thereto at such reasonable times as the Lessor may
request during the continuance of this Lease.

§9. Disclaimer of Warranties; Compliance with Laws and Rules;
Maintenance; Indemnification. The Lessor makes no warranty or
representation, either express or implied, as to the design or condition
of, or as to the quality of the material, equipment or workmanship in,
the Units delivered to the Lessee hereunder, and the Lessor makes no
warranty of merchantability or fitness of the Units for any particular
purpose or as to title to the Units or any component thereof, it being
agreed that all such risks, as between the Lessor and the Lessee, are to
be borne by the Lessee; but the Lessor hereby irrevocably appoints and
constitutes the Lessee its agent and attorney-in-fact during the term
of this Lease to assert and enforce from time to time, in the naimne of
and for account of the Lessor and/or the Lessee, as their interests may
appear, at the Lessee’s sole cost and expense, whatever claims and
rights the Lessor may have, as Vendee, under the provisions of Article
14 of the Security Document. The Lessee’s delivery of a Certificate of
Delivery shall be conclusive evidence as between the Lessee and the
Lessor that all Units described therein are in all the foregoing respeects
satisfactory to the Lessee, and the Lessee will not assert any claim of
any nature whatsoever against the Lessor based on any of the foregoing
matters.




19

shall promptly communicate such determination in writing to the Lessor
and the Lessee. The determination so made shall be conclusively
binding upon both Lessor and Lessee. The expenses and fee of the
Appraiser shall be borne by the Lessee.

Upon payment of the purchase price, the Lessor shall upon request
of the Lessee execute and deliver to the Lessee, or to the Lessee’s
assignee or nominee, a bill of sale (without representations or war-
ranties except that such Units are free and clear of all claims, liens,
security interests and other encumbrances by or in favor of any person
claiming by, through or under the Lessor) for such Units, and such
other documents as may be required to release such Units from the
terms and scope of this Lease and to transfer title thereto to the Lessee
or such assignee or nominee, in such form as may reasonably be
requested by the Lessee, all at the Lessee’s expense.

§14. Return of Units upon Expiration of Term. As soon as
practicable on or after the expiration of the term of this Leass with
respect to any Unit, the Lessee will (unless the Unit is sold to the
Lessee), at its own cost and expense, at the request of the ILessor,
deliver possession of such Unit to the Lessor upon such storage tracks
of the Lessee as the Lessee may designate, or, in the absence o’ such
designation, as the Lessor may select, and permit the Lessor to store
such Unit on such tracks for a period not exceeding three months and
transport the same, at any time within such three-month period, to any
reasonable place on the lines of railroad operated by the Lessee, or to
any connecting carrier for shipment, all as directed by the Lesso:; the
movement and storage of such Unit to be at the expense and risk of
the Lessee. During any such storage period the Lessee will permit the
Lessor or any person designated hy it, including the authorized 1epre-
sentative or representatives of any prospective purchaser of such Unit,
to inspect the same; provided, however, that the Lessee shall not be
liable, except in the case of negligence of the Lessee or of its employees
or agents, for any injury to, or the death of, any person exercising,
either on hehalf of the Lessor or any prospective purchaser, the rights
of inspection granted under this sentence. The assembling, delivery,
storage and transporting of the Units as hereinbefore provided are of
the essence of this Lease, and upon application to any court of equity
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having jurisdiction in the premises, the Lessor shall be entitled to a
decree against the Lessee requiring specific performance of the cove-
nants of the Lessee so to assemble, deliver, store and transport the
Units. If the Lessor shall elect to abandon any Unit which has suffered
a Casualty Occurrence or which after the expiration of this Lease the
Lessor shall have deemed to have suffered a Casualty Occurrence, it
may deliver written notice to such effect to the Lessee and the Lessee
shall thereupon assume and hold the Lessor harmless from all liability
arising in respect of any responsibility of ownership thereof, from and
after receipt of such notice. The Lessor shall execute and deliver to
the Lessee a bill of sale or bills of sale transferring to the Lessee, or
upon its order, the Lessor’s title to and property in any Unit abandoned
by it pursuant to the immediately preceding sentence. The Lessee
shall have no liability to the Lessor in respect of any Unit abandoned by
the Lessor after termination of the Lease; provided, however, that the
foregoing clause shall not in any way relieve the Lessee of its obliga-
tions pursuant to § 7 hereof to make payments equal to the Casualty
Value of any Unit experiencing a Casualty Occurrence while this Lease
is in effect.

§15. Opinion of Counsel. On each Closing Date (as defined in
the Security Document), the Lessee will deliver to the Lessor two
counterparts of the written opinion of counsel for the Lessee, addressed
to the Lessor and the Vendor, in scope and sustance satisfactory to the
Lessor, the Vendor and their respeetive counsel, to the effect that:

A. the Lessee is a corporation duly organized, validly existing
and in good standing under the laws of its states of incorporation
(specifying the same) with adequate cornorate power to enter into
the Security Document and this Lease;

B. the Security Document and this Lease have been duly
authorized, executed and delivered by the Lessec and constitute
valid, legal and binding agreements of the Lessee, enforceable in
accordance with their respective terms;

C. the Security Document (and the assignment thereof to
the Vendor) and this Lease have been duly filed and recorded
with the Interstate Commerce Commission pursuant to Section
20c of the Interstate Commerce Act and have been duly deposited
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in the office of the Registrar (ieneral of Canada and notice thereof
has been duly published in the Canada Gazette pursuant to Chapter
234, Section 148 of the Revised Statutes of Canada, and under exist-
ing law such filing and recordation and deposit will protect tae Ven-
dor’s and the Lessor’s interests in and to the Units so long as the
Units are located within the United States or Canada, and no filing,
recording or deposit (or giving of notice) with any other federal,
state or local government iz necessary in order to protect the
interests of the Vendor or the Lessor in and to the Units so long
as the Units are located within the United States or Canada;

D. no approval is required from any public regulatory body
with respect to the entering into or performance of the Security
Document or this Lease by the Lessece:

E. the entering into and performance of the Seeurity Docu-
ment or this Lease will not result in any breach of, or constitute
a default under, any indenture, mortgage, deed of trust, bank loan

or credit agreement or other agreement or instrument to which the
Lessee is a party or by which it may he bound: and

F. under existing law, no mortgage, deed of trust, or other
lien of any nature whatsoever which now covers or affects, or which
may hereafter cover or affect, any property or interests therein
of the Lessce, now attaches or hereafter will attach to the Units
or in any manner affects or will affect adverscly the Vendor’s or
Lessor’s right, title and interest therein so long as the Units are
located within the United States or Canada; provided, however,
that such liens may attach to the rights of the Lessee hereander
in and to the Units.

§16. Recording; Expenses. The Lessee will cause this Iease,
the Security Document and any assignment hereof or thereof “o0 be
filed and recorded with the Interstate Commerce Commission in accord-
ance with Section 20c¢ of the Interstate Commerce Act and depcsited
in the office of the Registrar General of Canada and notice thareof
to be published in the Canada Gazette pursuant to Chapter 234, Section
148 of the Revised Statutes of Canada. The Lessee will undertak> the
filing, registering, deposit, and recording required of the Lessor under
the Security Document and will from time to time do and perform any
other act and will execute, acknowledge, deliver, file, register, record
(and will refile, reregister, deposit and redeposit or re-record whenever




22

required) any and all further instruments required by law or reason-
ably requested by the Lessor or the Vendor for the pupose of proper
protection, to their satisfaction, of the Vendor’s and the Lessor’s
respective interests in the Units, or for the purpose of carrying out
the intention of this Lease, the Security Document or the assignment
thereof to the Vendor; and the Lessee will promptly furnish to the
Vendor and the Lessor evidences of all such filing, registering, deposit-
ing or recording, and an opinion or opinions of counsel for the Lessee
with respect thereto satisfactory to the Vendor and the Tessor. This
Lease and the Security Document shall be filed and recorded with
the Interstate Commerce Commission and deposited in the office of
the Registrar General of Canada prior to the delivery and acceptance
hereunder of any Unit.

In addition to the expenses provided for in Article 20 of the
Security Document, the Lessor will pay the reasonable costs and
expenses involved in the preparation and printing of this Lease. The
Lessor and the Lessee will each bear the respective fees and dishurse-
ments, if any, of their respective counsel.

§ 17. Federal Income Taxes. The Lessor, as the owner of the
Units, shall be entitled to such deductions, credits and other benefits as
are provided by the Internal Revenue Code of 1954, as amended to the
date hereof (hereinafter called the Code), to an owner of property,
including (without limitation) an allowance for the Rapid Amortization
Deduction (as defined in § 10 of this Lease), with respect to the Units.

If the Lessor shall lose, or shall not have or shall lose the right to
claim, or there shall be disallowed with respect to the Lessor, or the
Lessor shall be required to recapture, all or any portion of the Rapid
Amortization Deduection with respect to any Unit or any part thereof
the rental rate applicable to such Unit set forth in § 3 of this Lease
shall, on and after the next succeeding rental payment date after
written notice to the Lessee by the Lessor that such Rapid Amortiza-
tion Deduction has not been claimed, or if claimed and then disallowed
or recaptured on and after the next succeeding rental date after pay-
ment of the tax attributable thereto, be inereased by such amount for
such Unit which, after deduction of all taxes required to be paid by
the Lessor in respect of the receipt thereof under the laws of the
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United States of America or any political subdivision thereof (calcu-
lated at the Assumed Rates as defined in § 10 hereof), in the reason-
able opinion of the Lessor, will cause the Lessor’s net return over the
term of the Lease (taxes being calculated at the Assumed Rates) in
respect of such Unit under this Lease to equal the net return (taxes
being calculated at the Assumed Rates) that would have been avail-
able if the Lessor had been entitled to utilization of all or such portion
of the Rapid Amortization Deduction which was not claimed or was
disallowed or was recaptured, and the Lessee shall forthwith pay to
the Lessor the amount of any interest which may be assessed by the
United States against the Lessor attributable to the loss or recapture
of all or any portion of the Rapid Amortization Deduction; provided,
however, that such rental rate shall not be so increased if the Lessor
shall have lost, or shall not have, or shall have lost the right to c.aim,
or if there shall have been disallowed with respect to the Lessor, all
or any portion of such Rapid Amortization Deduction with respect
to such Unit as a direct result of the occurrence of any of the follow-
ing events:

(i) a Casualty Occurrence with respect to such Unit, if the

Lessee shall have paid to the Lessor the amounts stipulated under
§ 7 hereof;

(11) a transfer by the Lessor (other than (a) as a result of
either a Casualty Occurrence not qualifying under (i) above or the
requisition or other taking by the United States of America or any
agency thereof, or (b) by the assignment of this Lease to the
Vendor) of legal title to such Unit, the disposition by the Lessor of
any interest in such Unit or the reduction by the Lessor of its inter-
est in the rentals from such Unit under the Lease, unless, in each
case, an Event of Default shall have occurred and be continuing;

(i) the amendment either of the Security Document or of
the assignment of this Lease to the Vendor without the prior
written consent of the Lessee;

(iv) the failure of the Lessor to claim such Rapid Amort: za-
tion Deduection in its income tax return for the appropriate year
or the failure of the Lessor to follow proper procedure in claiming
such Rapid Amortization Deduction; or

(v) the failure of the Lessor to have sufficient income to
benefit from the Rapid Amortization Deduection.
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The Lessor agrees that if, in the opinion of independent tax coun-
sel selected by the Lessor and acceptable to the Lessee (herein referred
to as Counsel), a bona fide claim to all or a portion of the Rapid
Amortization Deduction on any Unit exists in respect of which the
Lessee is required to pay increased rental and interest as aforesaid to
the Lessor as above provided, the Lessor shall, upon request and at the
expense of the Lessee, take all such legal or other appropriate action
deemed reasonable by Counsel in order to sustain such claim. The
Lessor may take such action prior to making payment of the amounts
claimed pursuant to a notice of disallowance or may make such payment
and then sue for a refund. In thelatter event, if the final determination
shall be adverse to the Lessor, the Lessee shall pay to the Lessor inter-
est on the amount of the tax paid attributable to the Rapid Amorization
Deduction disallowed, computed at the rate of 8.625% per annum from
the date of payment of such tax to the date the Lessee shall reimburse
the Lessor for such tax in aceordance with the provisions of this § 17.
The Lessor shall not be obligated to take any such legal or other
appropriate action unless the Lessee shall first have indemnified the
Lessor for all liabilities and expenses which may be entailed therein
and shall have furnished the Lessor with such reasonable security
therefor as may be requested.

The Lessee’s agreement to pay any sums which may become pay-
able pursuant to this § 17 shall survive the expiration or other termina-
tion of this Lease.

§18. Interest on QOuverdue Rentals. Anything to the confrary
herein contained notwithstanding, any nonpayment of rentals and other
obligations due hereunder shall result in the obligation on the part of
the Lessee promptly to pay, to the extent legally enforceable, an amount
equal to 9.625% per annum of the overdue rentals for the period of time
during which they are overdue or such lesser amount as may be legally
enforceable.

§19. Notices. Any notice required or permitted to be given by
either party hereto to the other shall be deemed to have been given
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when deposited in the United States certified mails, first-class postage
prepaid, addressed as follows:

(a) if to the Lessor, at 235 Montgomery Street, San Fran
cisco, California 94104 ; and

(b) if to the Lessee, at 208 South La Salle Street, Chicago,
Illinois 60604,

or addressed to either party at such other address as such party shall
hereafter furnish to the other party in writing.

§20. Severability; Effect and Modification of Lease; Modificaiion
of Trust Agreement. Any provision of this Lease which is prohibited
or unenforceable in any jurisdiction, shall be, as to such jurisdiction,
ineffective to the extent of such prohibition or unenforceability with-
out invalidating the vemaining provisions hereof, and any such pro-
hibition or unenforceability in any jurisdiction shall not invalidate or
render unenforceable such provision in any other jurisdietion. ‘

This Lease exclusively and completely states the rights of the
Lessor and the Lessee with respeet to the Units and supersedes all
other agreements, oral or written, with respect to the Units. No varia-
tion or modification of this Lease and no waiver of any of its prcvi-
sions or conditions shall be valid unless in writing and signed by duly
authorized officers of the Lessor and the Lessee.

The Lessor agrees not to enter into any amendment or modifica-
tion of the provisions contained in Article 2 and 6 of the Trust Agree-
ment without the prior written consent of the Lessee and the Vendor.

§ 21. Ezecution. This Lease may be executed in several counter-
parts, each of which so executed shall he deemed to be an original, and
such counterparts together shall constitute but one and the same instru-
ment. Although this Lease is dated as of July 15, 1971, for convenience,
the actual date or dates of execution hereof by the parties hereto is or
are, respectively, the date or dates stated in the acknowledgments
hereto annexed.
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In Wirness WHEREOF, the parties hereto have eaused this instru-
ment to be executed as of the date first above written.

First Westery Bank anp Trust
CompaNy, as Trustee under a Trust
Agreement dated as of July 1, 1971,
as Lessor

[ CORPORATE SEAL]

by
Vice President

Attest:

Assistant Secretary

Evrcin, JoLET AND EASTERN
Ramwway Compaxny, as Lessee

[ CORPORATE SFAL]

by

Vice President—Finance

Attest:

Assistant Secretary
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StaTE OF CALIFORNIA v
Crry axp County or SaN Francisco

On this day of , 1971, before me personally
appeared , to me personally known, who,

being by me duly sworn, says that he is a Vice President of First
WesTERN Baxk aNp Trust CoMpany, that the seal affixed to the fore-
going instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation by
authority of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and deed of
said corporation.

Notary i’ublie
| NOTARIAL SEAL]

My commission expires

COMMONWEALTH OF PENNSYLVANIA
CouNTY OF ALLEGHANY g

On this day of , 1971, before me personally
appeared , to me personally known, who,
being by me duly sworn, says that he is the Vice President—Finance of
EireiN, JoLeT anp Eastery Rammway CoMpany, that the seal affixed to
the foregoing instrument is the corporate seal of said corporation, rthat
said instrument was signed and sealed on behalf of said corpora‘ion
by authority of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
[ NOTARIAL SEAL]

My commission expires
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shall promptly communicate such determination in writing to the Lessor
and the Lessee. The determination so made shall be conclusively
binding upon both Lessor and Lessee. The expenses and fee of the
Appraiser shall be borne by the Lessee.

Upon payment of the purchase price, the Lessor shall upon request
of the Lessee execute and deliver to the Lessee, or to the Lessee’s
assignee or nominee, a bill of sale (without representations or war-
ranties except that such Units are free and clear of all claims, liens,
security interests and other encumbrances by or in favor of any person
claiming by, through or under the Lessor) for such Units, and such
other documents as may be required to release such Units from the
terms and scope of this Lease and to transfer title thereto to the Lessee
or such assignee or nominee, in such form as may reasonably be
requested by the Lessee, all at the Lessee’s expense.

§14. Return of Units upon Expiration of Term. As soon as
practicable on or after the expiration of the term of this Leass with
respect to any Unit, the Lessee will (unless the Unit is sold to the
Lessee), at its own cost and expense, at the request of the ILessor,
deliver possession of such Unit to the Lessor upon such storage tracks
of the Lessee as the Lessee may designate, or, in the absence o’ such
designation, as the Lessor may select, and permit the Lessor to store
such Unit on such tracks for a period not exceeding three months and
transport the same, at any time within such three-month period, to any
reasonable place on the lines of railroad operated by the Lessee, or to
any connecting carrier for shipment, all as directed by the Lesso:; the
movement and storage of such Unit to be at the expense and risk of
the Lessee. During any such storage period the Lessee will permit the
Lessor or any person designated hy it, including the authorized 1epre-
sentative or representatives of any prospective purchaser of such Unit,
to inspect the same; provided, however, that the Lessee shall not be
liable, except in the case of negligence of the Lessee or of its employees
or agents, for any injury to, or the death of, any person exercising,
either on hehalf of the Lessor or any prospective purchaser, the rights
of inspection granted under this sentence. The assembling, delivery,
storage and transporting of the Units as hereinbefore provided are of
the essence of this Lease, and upon application to any court of equity
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having jurisdiction in the premises, the Lessor shall be entitled to a
decree against the Lessee requiring specific performance of the cove-
nants of the Lessee so to assemble, deliver, store and transport the
Units. If the Lessor shall elect to abandon any Unit which has suffered
a Casualty Occurrence or which after the expiration of this Lease the
Lessor shall have deemed to have suffered a Casualty Occurrence, it
may deliver written notice to such effect to the Lessee and the Lessee
shall thereupon assume and hold the Lessor harmless from all liability
arising in respect of any responsibility of ownership thereof, from and
after receipt of such notice. The Lessor shall execute and deliver to
the Lessee a bill of sale or bills of sale transferring to the Lessee, or
upon its order, the Lessor’s title to and property in any Unit abandoned
by it pursuant to the immediately preceding sentence. The Lessee
shall have no liability to the Lessor in respect of any Unit abandoned by
the Lessor after termination of the Lease; provided, however, that the
foregoing clause shall not in any way relieve the Lessee of its obliga-
tions pursuant to § 7 hereof to make payments equal to the Casualty
Value of any Unit experiencing a Casualty Occurrence while this Lease
is in effect.

§15. Opinion of Counsel. On each Closing Date (as defined in
the Security Document), the Lessee will deliver to the Lessor two
counterparts of the written opinion of counsel for the Lessee, addressed
to the Lessor and the Vendor, in scope and sustance satisfactory to the
Lessor, the Vendor and their respeetive counsel, to the effect that:

A. the Lessee is a corporation duly organized, validly existing
and in good standing under the laws of its states of incorporation
(specifying the same) with adequate cornorate power to enter into
the Security Document and this Lease;

B. the Security Document and this Lease have been duly
authorized, executed and delivered by the Lessec and constitute
valid, legal and binding agreements of the Lessee, enforceable in
accordance with their respective terms;

C. the Security Document (and the assignment thereof to
the Vendor) and this Lease have been duly filed and recorded
with the Interstate Commerce Commission pursuant to Section
20c of the Interstate Commerce Act and have been duly deposited
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in the office of the Registrar (ieneral of Canada and notice thereof
has been duly published in the Canada Gazette pursuant to Chapter
234, Section 148 of the Revised Statutes of Canada, and under exist-
ing law such filing and recordation and deposit will protect tae Ven-
dor’s and the Lessor’s interests in and to the Units so long as the
Units are located within the United States or Canada, and no filing,
recording or deposit (or giving of notice) with any other federal,
state or local government iz necessary in order to protect the
interests of the Vendor or the Lessor in and to the Units so long
as the Units are located within the United States or Canada;

D. no approval is required from any public regulatory body
with respect to the entering into or performance of the Security
Document or this Lease by the Lessece:

E. the entering into and performance of the Seeurity Docu-
ment or this Lease will not result in any breach of, or constitute
a default under, any indenture, mortgage, deed of trust, bank loan

or credit agreement or other agreement or instrument to which the
Lessee is a party or by which it may he bound: and

F. under existing law, no mortgage, deed of trust, or other
lien of any nature whatsoever which now covers or affects, or which
may hereafter cover or affect, any property or interests therein
of the Lessce, now attaches or hereafter will attach to the Units
or in any manner affects or will affect adverscly the Vendor’s or
Lessor’s right, title and interest therein so long as the Units are
located within the United States or Canada; provided, however,
that such liens may attach to the rights of the Lessee hereander
in and to the Units.

§16. Recording; Expenses. The Lessee will cause this Iease,
the Security Document and any assignment hereof or thereof “o0 be
filed and recorded with the Interstate Commerce Commission in accord-
ance with Section 20c¢ of the Interstate Commerce Act and depcsited
in the office of the Registrar General of Canada and notice thareof
to be published in the Canada Gazette pursuant to Chapter 234, Section
148 of the Revised Statutes of Canada. The Lessee will undertak> the
filing, registering, deposit, and recording required of the Lessor under
the Security Document and will from time to time do and perform any
other act and will execute, acknowledge, deliver, file, register, record
(and will refile, reregister, deposit and redeposit or re-record whenever
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required) any and all further instruments required by law or reason-
ably requested by the Lessor or the Vendor for the pupose of proper
protection, to their satisfaction, of the Vendor’s and the Lessor’s
respective interests in the Units, or for the purpose of carrying out
the intention of this Lease, the Security Document or the assignment
thereof to the Vendor; and the Lessee will promptly furnish to the
Vendor and the Lessor evidences of all such filing, registering, deposit-
ing or recording, and an opinion or opinions of counsel for the Lessee
with respect thereto satisfactory to the Vendor and the Tessor. This
Lease and the Security Document shall be filed and recorded with
the Interstate Commerce Commission and deposited in the office of
the Registrar General of Canada prior to the delivery and acceptance
hereunder of any Unit.

In addition to the expenses provided for in Article 20 of the
Security Document, the Lessor will pay the reasonable costs and
expenses involved in the preparation and printing of this Lease. The
Lessor and the Lessee will each bear the respective fees and dishurse-
ments, if any, of their respective counsel.

§ 17. Federal Income Taxes. The Lessor, as the owner of the
Units, shall be entitled to such deductions, credits and other benefits as
are provided by the Internal Revenue Code of 1954, as amended to the
date hereof (hereinafter called the Code), to an owner of property,
including (without limitation) an allowance for the Rapid Amortization
Deduction (as defined in § 10 of this Lease), with respect to the Units.

If the Lessor shall lose, or shall not have or shall lose the right to
claim, or there shall be disallowed with respect to the Lessor, or the
Lessor shall be required to recapture, all or any portion of the Rapid
Amortization Deduection with respect to any Unit or any part thereof
the rental rate applicable to such Unit set forth in § 3 of this Lease
shall, on and after the next succeeding rental payment date after
written notice to the Lessee by the Lessor that such Rapid Amortiza-
tion Deduction has not been claimed, or if claimed and then disallowed
or recaptured on and after the next succeeding rental date after pay-
ment of the tax attributable thereto, be inereased by such amount for
such Unit which, after deduction of all taxes required to be paid by
the Lessor in respect of the receipt thereof under the laws of the
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United States of America or any political subdivision thereof (calcu-
lated at the Assumed Rates as defined in § 10 hereof), in the reason-
able opinion of the Lessor, will cause the Lessor’s net return over the
term of the Lease (taxes being calculated at the Assumed Rates) in
respect of such Unit under this Lease to equal the net return (taxes
being calculated at the Assumed Rates) that would have been avail-
able if the Lessor had been entitled to utilization of all or such portion
of the Rapid Amortization Deduction which was not claimed or was
disallowed or was recaptured, and the Lessee shall forthwith pay to
the Lessor the amount of any interest which may be assessed by the
United States against the Lessor attributable to the loss or recapture
of all or any portion of the Rapid Amortization Deduction; provided,
however, that such rental rate shall not be so increased if the Lessor
shall have lost, or shall not have, or shall have lost the right to c.aim,
or if there shall have been disallowed with respect to the Lessor, all
or any portion of such Rapid Amortization Deduction with respect
to such Unit as a direct result of the occurrence of any of the follow-
ing events:

(i) a Casualty Occurrence with respect to such Unit, if the

Lessee shall have paid to the Lessor the amounts stipulated under
§ 7 hereof;

(11) a transfer by the Lessor (other than (a) as a result of
either a Casualty Occurrence not qualifying under (i) above or the
requisition or other taking by the United States of America or any
agency thereof, or (b) by the assignment of this Lease to the
Vendor) of legal title to such Unit, the disposition by the Lessor of
any interest in such Unit or the reduction by the Lessor of its inter-
est in the rentals from such Unit under the Lease, unless, in each
case, an Event of Default shall have occurred and be continuing;

(i) the amendment either of the Security Document or of
the assignment of this Lease to the Vendor without the prior
written consent of the Lessee;

(iv) the failure of the Lessor to claim such Rapid Amort: za-
tion Deduection in its income tax return for the appropriate year
or the failure of the Lessor to follow proper procedure in claiming
such Rapid Amortization Deduction; or

(v) the failure of the Lessor to have sufficient income to
benefit from the Rapid Amortization Deduection.
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The Lessor agrees that if, in the opinion of independent tax coun-
sel selected by the Lessor and acceptable to the Lessee (herein referred
to as Counsel), a bona fide claim to all or a portion of the Rapid
Amortization Deduction on any Unit exists in respect of which the
Lessee is required to pay increased rental and interest as aforesaid to
the Lessor as above provided, the Lessor shall, upon request and at the
expense of the Lessee, take all such legal or other appropriate action
deemed reasonable by Counsel in order to sustain such claim. The
Lessor may take such action prior to making payment of the amounts
claimed pursuant to a notice of disallowance or may make such payment
and then sue for a refund. In thelatter event, if the final determination
shall be adverse to the Lessor, the Lessee shall pay to the Lessor inter-
est on the amount of the tax paid attributable to the Rapid Amorization
Deduction disallowed, computed at the rate of 8.625% per annum from
the date of payment of such tax to the date the Lessee shall reimburse
the Lessor for such tax in aceordance with the provisions of this § 17.
The Lessor shall not be obligated to take any such legal or other
appropriate action unless the Lessee shall first have indemnified the
Lessor for all liabilities and expenses which may be entailed therein
and shall have furnished the Lessor with such reasonable security
therefor as may be requested.

The Lessee’s agreement to pay any sums which may become pay-
able pursuant to this § 17 shall survive the expiration or other termina-
tion of this Lease.

§18. Interest on QOuverdue Rentals. Anything to the confrary
herein contained notwithstanding, any nonpayment of rentals and other
obligations due hereunder shall result in the obligation on the part of
the Lessee promptly to pay, to the extent legally enforceable, an amount
equal to 9.625% per annum of the overdue rentals for the period of time
during which they are overdue or such lesser amount as may be legally
enforceable.

§19. Notices. Any notice required or permitted to be given by
either party hereto to the other shall be deemed to have been given
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when deposited in the United States certified mails, first-class postage
prepaid, addressed as follows:

(a) if to the Lessor, at 235 Montgomery Street, San Fran
cisco, California 94104 ; and

(b) if to the Lessee, at 208 South La Salle Street, Chicago,
Illinois 60604,

or addressed to either party at such other address as such party shall
hereafter furnish to the other party in writing.

§20. Severability; Effect and Modification of Lease; Modificaiion
of Trust Agreement. Any provision of this Lease which is prohibited
or unenforceable in any jurisdiction, shall be, as to such jurisdiction,
ineffective to the extent of such prohibition or unenforceability with-
out invalidating the vemaining provisions hereof, and any such pro-
hibition or unenforceability in any jurisdiction shall not invalidate or
render unenforceable such provision in any other jurisdietion. ‘

This Lease exclusively and completely states the rights of the
Lessor and the Lessee with respeet to the Units and supersedes all
other agreements, oral or written, with respect to the Units. No varia-
tion or modification of this Lease and no waiver of any of its prcvi-
sions or conditions shall be valid unless in writing and signed by duly
authorized officers of the Lessor and the Lessee.

The Lessor agrees not to enter into any amendment or modifica-
tion of the provisions contained in Article 2 and 6 of the Trust Agree-
ment without the prior written consent of the Lessee and the Vendor.

§ 21. Ezecution. This Lease may be executed in several counter-
parts, each of which so executed shall he deemed to be an original, and
such counterparts together shall constitute but one and the same instru-
ment. Although this Lease is dated as of July 15, 1971, for convenience,
the actual date or dates of execution hereof by the parties hereto is or
are, respectively, the date or dates stated in the acknowledgments
hereto annexed.
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In Wirness WHEREOF, the parties hereto have eaused this instru-
ment to be executed as of the date first above written.

First Westery Bank anp Trust
CompaNy, as Trustee under a Trust
Agreement dated as of July 1, 1971,
as Lessor

[ CORPORATE SEAL]

by
Vice President

Attest:

Assistant Secretary

Evrcin, JoLET AND EASTERN
Ramwway Compaxny, as Lessee

[ CORPORATE SFAL]

by

Vice President—Finance

Attest:

Assistant Secretary
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StaTE OF CALIFORNIA v
Crry axp County or SaN Francisco

On this day of , 1971, before me personally
appeared , to me personally known, who,

being by me duly sworn, says that he is a Vice President of First
WesTERN Baxk aNp Trust CoMpany, that the seal affixed to the fore-
going instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation by
authority of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and deed of
said corporation.

Notary i’ublie
| NOTARIAL SEAL]

My commission expires

COMMONWEALTH OF PENNSYLVANIA
CouNTY OF ALLEGHANY g

On this day of , 1971, before me personally
appeared , to me personally known, who,
being by me duly sworn, says that he is the Vice President—Finance of
EireiN, JoLeT anp Eastery Rammway CoMpany, that the seal affixed to
the foregoing instrument is the corporate seal of said corporation, rthat
said instrument was signed and sealed on behalf of said corpora‘ion
by authority of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and deed of
said corporation.

Notary Public
[ NOTARIAL SEAL]

My commission expires




sroutil aovol
126181 sndny

tsdoyS @%Tw
g6t ‘St preil posinds i sxe)
© ygnosi 661TY sioutiL ‘0N :oﬁduﬁuugm ddoH dumnd
xR (461 2RO ,m.o.\kmiqa A 00y anid 002 oyl {eaotRl) it o)) UO¥ES
Zaeanrd 30 »1d ased ao13d ased noz.wiuﬁ.v wuﬁﬁmso queld mﬁoﬁmuﬁuoaw a2dAL
soeld pu® el MU0 s10quwPN w.uovﬁﬂm. m.uvoﬁsm

peocd whoommud



	630
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Page 61
	Page 62
	Page 63
	Page 64
	Page 65
	Page 66
	Page 67
	Page 68


